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term Law, when taken in its moſt exten- 
ive ſenſe. As many definitions which 
haxe been given of it, do not ſęem tg, be 
due ently j and comprehenſive; I Aa 


therefore venture to propoſe one, which, 


when duly conſidered. will, I hope, _ 
to 1 full and ſatiefactory. 
. pl 

Wh author, who has wrote on the 
ſabje& of Law, agrees that the rules pre- 
ſoribed by it are obligatory ;- and this obli- 
gation ſuppoſes a lawful power in ſome 
ſpperior. to puniſh our omiſſions and tranſe. 
greſſons: Law, therefore, in its general 
dgnifcation, N herdefined as follows :... 
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aw is "that faculty 3 Jorg law- 
ful ſuperior erilet * action, which 
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under certain” penalrier, ep or im- 
plied. And every particular rule of action, 
preſcribed by ſuch power, is a Law; that 


is, the Law of Nature, the Law of "Od, - Dos 


the Law of Man, &c. 


wk N Js MINT N 3 vt . E 
Hooker, in B. i. p- & 105 this beautiful 


paige Of Law no leſs can be acknow-= 


"ledged, than that her ſeat is the boſom 
&« of God, her voice the harmony of the 
« World. All things in heaven a nd ear 


0 her Homage; the very leaſt as feel. 


© Iv, her care, and the greateſt 26 1 
«'exetoprea from her power.” 9.013 By 
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in its « neral figntfication, above pro- 
poſed, 155 its eſſential conſtituents ma: y 
be reduced to the two following heads: 
Firſt, power 1 in ſome lawful ſuperior to 
1 preſcribe rules; and ſecondly, obligation | 
on the ſubjects to obſerve them. FT: Thall 
therefore, i in order to the further illuſftra- 
tion of the foregoing definition, endeavour | 
to , Explain what 1s meant by lawful Jupe= 
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tbee in ſubjecbion are obliged to perform; 


It follows geen the 3 f Law, — | | 
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dior, and afterwards to examine and aſcer- 
din dhe nature of an a obligation. N 


- *” . FM, » 
* 3 * "# 4 5 ran 
- 
[2 


* 
Py 6-4 er ERR Pie © 
Z #4 A a  S T at & + 64 v G g 


*, . 
VE. 
* $94 32A, 
* 
. _ 
6 


+ &vy 


by | 


9. 
| 55 


of the are. le. 


* 


— — 


4. I + * 1 5 
% 


* the 3 lcd ſuperior, EV in 
the above definition, is to be 'under- 


ſtood, with reſpect to human laws, the ; 
ſupreme | magiſtrate, or ſovereign n 
politic, whether ſole or aggregate; in 


' whom the power of legiſlation i is veſted = 


the conſent, either tacit or expreſſed, per- 


ſonal or repreſentative, of the whole 


community: For precepts enjoined by an 
uſurper, or one not having lawful autho- 
rity, are not to be conſidered as Laws; * 7% 
and are no longer binding, than while the | 
oppreſſed are compelled by external force 


to obey them. But Laws imply an inter- 


nal obligation, as well as external coercion, 


do inforce obedience. 
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beter any perſon, in his l ; 


1 opinion, may think of the expedience 5 


of any particular Law, yet, if it be made by 
lawful authority, he is bound to obſerve 
it; for he has given up his right of judg- 
ment to the legiſlature ; and conſcience dic- 


tates to every man, that obedience! 18 due to 
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the foregoing definition of Law, that the 
ſupreme magiſtrate is not himſelf bound 
by the laws of the land: For as he ac- 
knowledges no ſuperior, no one can com- 
mand him; fince ſuch a power would 
induce che abſurdity of e in Eo 
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tyranny 1275 arbitrary government Wes. 
ftrongly inſiſted ; and from hence Hobbes, 
and others, babe concluded, that to the 
DP power belon gs impunity. 
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"This propoſ tion, YE 18 far ron 
. true, in the extent which they would 
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-aſcribe'to it. In all ſtates 3 W. 


good of the governed is the real, or pre- 
tended object of government. Even deſ- 
potiſm, which ſcarce deſerves the name of 
ee does not diſavow: this prin- 
eiple; and when the arbitrary Will of 
Eaſtern tyrants is ſtretched to a degree of 


| oppreſſion which their ſubjects can no 
longer bear, we find that, ſlaves as they 


are, they have the. ſpirit to remove the 
tyrant, though they have not 5 l to. 
we themſelves from dran,, 


„ 2 in ſiates 6. are ruled by AG 
this principle does, or ought to give life to 


every ſpring. of government; and the ſu-⸗ 
preme magiſtrate is bound to make thoſe | 


laws the meaſure of his adminiſtration. 
He is held to the obſervance. of them by.the 
frigeſt moral obligation, or in other words, 


bx by the 1. WW of Nature. And more firmly 
to 1 18 conſcience to the due diſcharge 


of his s duty, the policy of moſt ſtates has 


required him to make a ſolemn promiſe on 


oath, that he will govern c 15 the 
lows in! beneg A8 
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It is true that, in one ſenſe, i e 
belongs to the ſovereign power; that is, 2 
there is no legal juriſdiction to Which je 
ſovereign” is amenable to anſwer for any _ 

infraction of the laws. To ſuppoſe ſuch a 
jutiſdiction, is to conceive à power abo wre 
the ſovereign power; which is to imagine 
an abſurdity. Beſides, as there is no ſtated 
penalty. for breaches of ſovereign duty, 

they muſt be puniſhed by a law ex poçt n 
- fatto, which would be againſt: reaſon and 5 8 
juſtice; and would place the ſupreme ma- . 


giſtrate in a worſe e than * of 1 
his pages ſubject. V 1 


Fi, 


| 1k een be conf that the 
ſovereign power is not liable to puniſ ment 
ro nomine; and every violence offered to YN 
order to avenge his violation of the laws, + 
is not a ee, but an 0 f * or 
me | N 


| Neverthdels, eee tr, — 
is not liable to puniſtinient eb-womine; yt 
en can be inferred” from ee ©. oY 


FAO By | © ny: | 
4 : 9 
” 8 4 
0 - , 8 
Y 
9 
5 
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ſupport the'principles of nop-reſiſtance,/ or 
to prove that the ſupreme magiſtrate may 
act arbitrarily, and make free with the 
lives, liberties, or properties of the ſubjeck. 
Io form ſuch an inference, would be to 
take the word Impunity in ſo unlimited 
a ſenſe, as would in fact be Walde of 
9 0 gh end of n 
Bot n is got for an ignorant and fac- 
tious multitude, miſguided perhaps by a 
few needy and intereſted leaders, to deter- 
mine what is, or is not, a violation of 
the laws, in either prince or people. 
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The common and ſtatute law can only 
determine in caſes where ſubjects reſiſt 
the ſupreme magiſtrate ;z' and the united 
voice of the whole people can only decide 
„ upon che criſis when reſiſtance may be 
" juſtifiable, | enn 


f The revoliitipy was founded upon the 
prineiple, that protection and ſubjection 
are reciprocal, protectio trahit Jubjectionem. 
"And: eee in the unanimous 
140 % opinion 
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of the whole nation, ity 

his — and violated his truſt; the 
people had a- right to, and did actually 
reſume the ſovereignty, and conferred it 
on another; under ſuch regulations and 

i. e as appeared to be moſt con- 


ducive to their welfare and ſecurity. | 
| Of Ls 8 | . 


N obligation is a mon ht by 
which we are bound to do or ſuffer 
ſomething; and by the ſubtlety of philo- 
ſophers and lawyers, it has been reſolved 
into various ſpecies. Some have divided 
obligations into natural or innate, and con- 
trafted or covenanted.; into internal and 
| external, perfect and imperfect. 
Innate obligations are defined to * thoſe 
of which the reaſon is derived immediately 
from the nature and eſſence of man; ſuch 
as 1810 ee men are under to pre- 
* _ 


8 derived from nature or from any natural 


. | ae the act of eee 04. n 
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teres their exifience.——Contrafted obliga · 


| is Haid to ariſe from ſome actual promiſe 


- right of compelling him to fulfil his en- 


tions:are defliled two be; thoſe which are not 


dbligation;- but which exift in conſequence 
of "ſome particular act. Such is che obli- 
gation to educate children, which waged 


— 


0 An internal en is defined to be, | 
that which is dictated by eonſcience : An 
external one, chat which is founded on 
I ſome right . in ſociety. 


ks. inpenfeci nnn 18; aid to be, 
that which is, derived from thoſe reciprocal 
duties, by which men are bound to relieve 
each other's wants; A perfect, obligation 


ox contract, by which, one Perſon binds 
himſelf to another, and gives that other a 


gagement. 
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other diſtiritions which" have been made. 
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| political, . They are only different WEIS 
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Isa A b ov however, theſs nice e ſubtleties : P75, 
and refinements are more curious than uſe- * >. 
=. nay, they are rather of prejudice in 
the inveſtigation” of truth, and con beute 5 
more to create perplexities, than to difen= e 
tangle them. Even the diviſion into e 
and contrast, will perhaps, on . 
examination, appear to be 2 diſtin 
merely nominal. 1 n es {43% dairy - | 
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particular obl 2555 which are not t born 
With us; _ becauſe the As wd | | 
which alone they can be fulfilled, do no 1 
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exiſt at the time of our birth. We 
no human being is born a father, conſe- 
quently the paternal duties cannot imme- 
. diately; take place: but to argue from 


_ - therice that they are not natural, or of the 
. eſſence. of human nature, is à ſophiſtical 


abſtraction. As well might we, ſay, in 
oppoſition to theſe philoſophers, that the 


, obligation men; are under to preſerve their 
exiſtence 1s not natural, or innate; becauſe 


no human being is born a man, or has, at 


the time of his birth, an immediate capa- 


city of procuring or 1 2 5 for his 
ſuſtenance. 


* 
4 4 


eee ſtrickly ſpeaking, no 


ſuch thing as an innate obligation. We are 


indeed born with a faculty of diſcerning i 
our duty, under the ſeveral circumſtances and 


relations 1 in which choice or accident may 
place us; and whenever thoſe particular 


circumſtances and relations exiſt, whether 


they proceed. from any act, promiſe, or 


contract relative to others, or ariſe from 
che particular frame or conſtitution of hu- 
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man nature, reſpecting ourſelves only, 
the 
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the obligation: ee them is 135 


equally nm N än 1 Aertrtt Gr n 

2 oe bel 21 re ener ent 
When a Wants Meng, for inſtance, has 
attained a degree of knowledge ſuffieĩent 


to diſcover by what means his exiſtence is 


to be preſerved, he is under an obligation 


of employing thoſe? means for the purpoſe 
of ſelf- pre ſervation. In like manner, when 


his faculties are ſo far matured, that he is 


able to diſcern the relative duties of a child, 
a friend, &c. he is under an obligation of 
purſuing the means conducive. wann 7 


charge of us WG): es DROP al; 
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The ew ane ee eee 
natural All the difference ſeems to be, 
that the ſenſe of the obligations we lie un- 
der, with reſpect to ourſelves; is antece- 
dent to that by which we diſcover our 


obligations With en eis Ge tt), 
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the other diſtinctions; for internal and * 


ternal, "moral and political, perfes and im- 
Res * are all n natural. 
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_ a 5 * _ natiital, 3 what is called an ex- 


E b . | wo w fulfil en bn. mor, or imperfect 


5 eee i ars — 
ttluifil our engagements, ſcem to loſe fight 
_ af che true nature of an obligatien. 
1 : | i et l. 8 0 691 110 9% nein 4 Dl 
ere b material Hifference betmeen 
1 obligation” and compulſion. When ay 
one is ſubject to an external, political; 
perfect obligation, he is bound to fulfil it; 
not becauſe he has given another à right to 
copel him to the performante of it, but 
'becauſe reaſon or conſcience tells him that 
it is his duty to diſcharge the engagements 
hae has entered into, unleſs they are of a 
nature repugnant to ſome primitive or 
more powerful obligations. If a man, for 
 inſtanice, ſhould raſhly covenant to d61an 
a0, the doing of which: muſt inevitably 
draw ruin upon himſelf, or upon ſote 
n. . he in nog * to fulfil it; 
N | becauſe 
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betault is cohtrary to me fHirſt e, 
ſeuttal duties of human natur: of » 
% ling 8. 01014, Wine rie od. 
Tr is reaſon or conſcience therefore un 
is the only criterion that determines eur ob 
ligations; , If we argue 'that'extetnaFfonee* 
has any influence in the determination; then”. 
we make the nature of an obligation to de- 
pend on phyſical inſtead of moral cauſes: | 
but wherever compulſion begins, obligation 1 
ceaſes; and thus all the nice diſtinQtions | 
above alluded, to will appear to he vain and 
nugatory. In ſhort; the more v we Tubtilize - ; 
and deviate from reaſon and plain ſenſe, the f £ "* 
more uncertain we render the dities" 
uuman nature, and by that means weakett | 
che obli Sl of moral virtue, which” 
the fureſt fouitidation of our bediene "tr 
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K proper app! Aich Ur theſe principles 
will tend to expoſe that falfe logie by — . 
has in a great meaſure made the obſervane 
of law an obngation diſtinck from, and in "0 >» 
1 of, , morality. g be die” 8 
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But as all human laws are, or ought to 
de, founded on the Law. of Nature, it will 
be neceſſary to enter into a particular con- 
ſideration of that law. Previous to this 
examination, however, it will be proper to 
ſay ſomething of a State of Nature; ; which 
will be better underſtood if we firſt en, 5 
inan the Origin n WS i de 
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"of the Origin of. Mar. 


N — 28 of the Sine man, 957 
conjectures and deſeriptions of ſome of 

the pagan writers, and the moderns who 
have. followed. them, are to be wholly 
rejected. It is not reaſonable to ſuppoſe, 
chat the human race ſprung out of the 
ground like reptiles, and peopled the earth 
at once, or that they were engendered, 
accordin g to the fabulous account of the 


Poet, from the 1 8 teeth. ſown. * 
Cadm mus. 
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Neither are we. to imagine, chat che 
| Fe firſt of our kind was fo 
wretched and ſo miſerable as it is deſeribell 
by Lucretius, Horace, and Virgil; and by 
the ancient r hifforians and |philofophets 

It a de lufkelent to oboe one 
e hypotheſis by another; and 
we might as well inſiſt on the reality of 
Ovid's Golden Age, and of the beautiful 


picture of the Firſt State, 8 by Doe. ; 


- } $ 


But ink; is ſeldom. to be und in ex- 7 


tremes. It is as unreaſonable to ſuppoſe, 
that human nature ever approached the 
degree of perfection to which it is raiſed by 
the latter hypotheſis, as to conclude, that 
it was ever ſunk into ſuch a ſtate of bru- 


tality as it is degraded. to by the former. 
Had the condition of mankind ever been 
ſo deplorable, had they ever been as Horace 
repreſents them, mutum & turpe pecus, 
they muſt have remained ſo ſtill. But 


they were from the firſt endued with 


- reaſon, and a faculty or capacity of pro- 


n un whith diſtinguiſhed 


GC them 
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them from che brute creation; and gabe 
them ee over all 1 0 * 


0 


We . warranted by W authority 
to conelude, that at che beginning one male 


and one female only were created; from 


whom the human race derive their exiſtence. 
This ſacred aſſurance gives us room like- 
wiſe to believe, that the firſt pair came from 
the hands of the Great Creator complete 


and adult; that 1 is, that from the firſt mo- 
ment of their exiſtence, they were endued. 


with all the powers of body and faculties 
of mind, which their deſcendants are, not 


capable of attaining, but by a tedious 125 


rellion of improvement. 


Did not the ſacred writings lead us to 
ſuch a concluſion, yet the light of reaſon 
plainly indicates, that our firſt parents 
muſt have been formed witht corporeal 


and intellectual e e in a ſtate vas ma- 
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Had "Reg come into ths t in the 


WR: ſtate of Ie „ nei- 
Wer 


\ 


ther have had ſtrength to procure als 
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OY ITE 90 No Ahh ſuppoſe - their faculties to 


have been mature, from the moment of 
their Creation, we cannot, on natural 


principles, account for their preſervation. 
Ignorant of the'nature of every thing about 
them, they muſt have been hourly expoſed 


to various dangers; and could not be 85 


ſecure of their exiſtence even for a mo- 
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7 ae to admit the Pagan hypotheſis, 


and ſuppoſe the earth to have been peopled 


at once with numbers; yet they muſt have 


laboured under the ſame diſadvantages as a 
ſingle pair. Utter ſtrangers to every ob- 


ject of their view, all equally unexperi- 


enced, they could afford no mutual aid or 
aſſiſtance to each other; and the human 
race muſt have been preſently extinct, 


unleſs we ſuppoſe them to have been en- 
dued with powers equal to thoſe which we 


1 by experience and example: and 
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one female; and this being eſtabliſhed, we 
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To 


— we conſider the regular  progreſ- 
2 and the chain of dependence viſible 
throughout the works of nature, it is not 
poſſible for us to imagine that numbers 
were created in ſuch a ſtate of maturity; 
all Or. to, and ee each 


2 . * , * 
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But the ſacred authority ws dads 

vain all conjectures of this kind, we are 

juſtified in concluding, that mankind owes 
its origin to the junction of one male and 


Hall proceed with more eaſe and certainty 
in our enquiry concerning a State of * | 
t e. | 5 | e j 
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T. being Aid; e apo gave 
exiſtence to the human ſpecies, it fol- 
3 that a State of Nature, ſuch as 
ſome philoſophers have deſcribed, muſt be 
merely l As Puſfendorf very 
er 6 | Sep juſtly 
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jauuy obſerves an abſolute State of Nature 
could never have exiſted; ſuch a ſtate could 


be only relative; that is, while ſome lived 


together in a ſocial or civil ſtate amo 

themſelves, yet, with reſpect to ot lers 
they retained their natural liberty; and 
8 egg in a nn een 
Lo 81 BRH 
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Wich regard to our firſt" par ts, thie 
wife, by reaſon of the —.— of her 
ſex, was in —— Huſband';* and 
dhe children were neceſſarily under paremtal 
authority. Dominion therefore was in tlie 
man; who was the common head or ſu- 
perior. Therefore, the firſt family cannot, 
properly ſpeaking, be ſaid to have lived in 
4 State of Nature, though their Ne 
were neceſſarily reduced to ſuch a fate. ; 
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When che common " head of the firſt 
family was, oſt, and their. Hue ſeparated 
and formed diſtinct families, then the State 
of Nature properly began; becauſe the _ 
hn of each family were independent of 
[@ 3 | each 
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each Wes and were, 
ee 6 44455} pits of nerd Phan. 
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3 as es eſtabliſhment of a common 
ſuperior, or in other words, of a ſupreme 
magiſtrate, muſt have been with an intent 
tg remedy the evils reſulting from ſuch an 
independent ſtate, it will be no improper 
digreſſion briefly. to conſider a queſtion 
which, has been much debated among phi- 
loſophers; that is, whether ſuch. a ſtate of 
nature is a ſtate of war or peace; for we 
3 haye æ juſt idea of the propriety 

of civil laws, without a previous exami- 
nation of that. ſtate Which they were dee 
"u 0 ee als te T 
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Me is K nally that * Ri wi 
philoſopher of Malmſbury, has concluded 
the State of Nature to be à ſtate of war. 
This concluſion has been contraverted ” 
many, but with the greateſt preciſion by | 
Puffendorf. He obſerves," that Hobbes ar- 
gues ex hypothefi, ſuppoſing all men to have 
exiſted together at one and 'the ſame time 
n 4 State of Nhe! Which ſuppoſition 


_ cannot 
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. admitted, e we allow the 
earth to have ny ea at / otic | 
multitude. fit (4 8 | | | | 5 6 "#14 
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rather to be ſuppoſed to have originally 
had amicable than hoſtile diſpoſitions to- 
wards each other. He argues moreover, 
that the cauſes aſſigned by Hobbes, which 
render men offenſive to each other, ſuch 
as pride and vanity, which provoke to 
contempt and hatred, are of a particular 
influence to make all mankind hoſtile to 
each other 7 but only to; ſet individuals at 
variance: and, upon the whole, he con- 
eludes, that man's natural ann that of 
Peace. „ W SS IMG GW gi fe ers. 63 
In this opinion he ſeems to be counte- 
nanced by Grotius, who! wrote before him; 
and who obſerves, that men may live 
pacifically in a State of Nature, provided 
they exiſt in a degree of extreme ſimpli- 
city; or dwell together in mutual bonds 
of diſtinguiſhed charity. The firſt kind of 
"ROAR. C 7 Com- | 


© The (great Ile he has likewife 
erpreſely oppoſed the opinion of Hobber; 
he argues that man, in a State of Nature, 
would firſt of all think of the preſervation 
of his exiſtence; that he would immedi- 


f taken 1 in the nes of Harun e 


falute State of Nature; as cannot be 
allowed to have ever exiſted. 
 hawever to admit ſuch à ſtate, yet the ar- 
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eammunion, he obſeryes, is conſpicuous 
in ſome parts of America; where they, 
lived, for ages together, in a. State of 
Nature without any inconvenience ; and 
the primitive Chriſtians, he tells us, with 
ſome few who lead a monaſtick life, are 
Nene eee Kannen is ne 
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ately be ſenſible of his weak condition, 
and that his Iimidity would be exceſſive: 
and in ſupport of theſe reflections, he eites 
the example of the ſavage pune who was 


\ "© 


Wich belpec to ee i lay 
be objected, that his "reaſoning is found< 
ed upon the ſuppoſition of fuch an ab- 


Were we 


zument „ do be partial and 
e incon⸗ 


_ERIMINAD DANO „ 
inconcluſive; for the nature of mankind i 
not to be Jetertinedfrol the example of | 
an individual.” 7 HS YO Bs: DAR, 
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The diſpoſitions c of men are as various as 
their perſons; and their conduct will! be 
regulated by theit diſpoſitions. The imd 
will fly from the bo⁴. The held will pur 
ſue the imid. The fierce will be in 2 ſtate 
of enmity with each other; ob een 
e eee 211288; en 
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By nature men have neither an inclina« 
tion or an averſion to each other merely as 
men. Their affection or diſlike is in cons 
qualities they ſuppoſe 0 exiſt knack 
other, *; eee 914 ab Nin) Doing Sh bc 
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Wich ma to Grotius, "a 91 Fon : 
endete only tend to ſhew, that where 
the grounds od nen are few or nome; 
SHOES - tr * ine 14 I 
on Mata demi ddiniing. —_ addicti, neque 
; infeſti ſ Facta cuj juſque aut connexu 
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2 CONSIDERATIONS / # 
men ma y. live pPacifically in a State of 
Nature; 5 the cauſes of diſunion ex- 


pand and increaſe, the hoſtile diſpoſition 
of mankind unfolds itſelf and ee e 


W W e e 
„, we, we mould d . = 
men may live pacifically in ſuch a ſtate of un- 
common ſimplicity; as reduces the poſſeſſions 
of men to their real wants, and limits their 
deſires to that ſtandard; yet we muſt not 
from thence conclude, in n 
tere of ann is a be 10 Peace. 


: 1 * 
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t Beſides, mch 4 rds ik innocent 
Rate, is in truth imaginary; and even 
among the ſavage Americans, where it is 
ſuppoſed chiefly to ſubſiſt, it is well known, 
that the mereſt trifles are ſufficient to pro- 
is Rogen: 
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91 1 the hPa, refinement pe Yen 
occaſions of diſagreement will multiply 
in proportion. Men of ſelfiſh and turbu- 
lent” diſpoſitions will be prompted by am- 
bition or by avarice, or both, to inyade” and 


| injure others of mild 1 ſocial Wera 
4 | and 


ind of larger poſſeſſions; and thus vowed 
ohh nen will e e ag 
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fi With reſpec to Abgloddorderd dene 
they cannot properly be ſaid to live ina 


State of Nature; neither are theſe com- 


munities conſiderable enough to: illuſtrate 
this queſtion. Add to this, that Grotius 
has not given any preeiſe definition of a 
State of Nature: and we may even venture 
to ſay, that the Americant, of whom bf 
LF do w_Y 9 e e 


© 1 to d anten 1 Panade it 

may be objected, that in determining whe- 
ther in a State of Nature men are moſt 
inclined to war or to peace, he conſiders 


only the general nature of mankind, which 


decides little with reſpect to the merits of + 


the queſtion. For, admitting the greater 
part of mankind to be. ſocial. and pacific, 
yet it will not therefore follow, that a 
State of Nature is not rather a ſtate of war 
than of peace, The ſelfiſh paſſions of a few 
would not, it is true, involve the whole 
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ſpecies, mul ac ſemel, in a ſtate. of war; | 
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but theſe ſelfiſh affections will operate ſo 
fatally, that all, in their turns, will, feel 
their direful effects; and the moſt mild 
and paciſic will, vicifim,' be 8 

hoſfilitics,” even. in their oun defence. Nd 

„„ T8 19i5t © 7 eattie 7 1 9125; 

That the ſeeds of contention are akin 
in our nature, ſeems undeniable ; gonſe- 
| queitly, as occaſions. of 'diſagreement in- 
ereaſe, * hoſtilites' will multiply. It muſt 
be confeſſed, at the ſame time, that pride, 


envy, and other offenſive qualities, are 


of a particular nature, and are not ſuch 
as provoke the generality: of mankind to 
acts of violence; ſince there are many 
diſpoſitions which can endure ſuch circum- 


ſtances of provocation, without ſuffering 


their paſſions to be maria to en 
rnb 12960885 Zen di il es bib 
nip} 1, 1 1 rer 8 
e Nee ab "Either, poo 
ins not to conſider the natural Rate of a 
man, as that of an animal ſwayed by"the 
ſole impulſe of ſenſation; but as of a erea- 
ture endowed with reaſon, which is the 
nobleſt part of his „ which 


wy governs 
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governs: all: his faculties It Why 

of beat; but we: meren a 
its joint operation with the other faculties, 
in order to diſcover with preciſion the na- 
tural ſtate of man. As the advantage of 
peace, ſays he, to which reaſon perſuades us, 
is evident, man muſt naturally” be of a 
pacifie nature; eſpecially when he finds, 
that wherever he departs from reaſon and 
follows his paſſions, the event turns to his 
diſadvantage. From whetice; he adds, we 
may conclude, chat the natural tate of mam, 
conſidered as abſtracted from civil ſociety, | 

is not war but peace ; which dictates to 
every one, not to injure another who has 
given him no offence, but to permit every 
one to enjoy their property, to obſerve mu- 
tual covenants, and willingly to advance each 
other's benefit, which they are under the 
ſtricteſt obligations to promote. For ſince © 
the natural ſtate of man implies the uſe of 
reaſon, we cannot, neither ought we, to 
exclude that obligation which reaſon. en- 
joins; and as n man may perceive 
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from his own experience, that it is his in- 
tereſt rather to be benevolent than adverſe 
to his, fellow- creatures, he may preſume, 
from the ſimilitude of their nature, that 

others entertain the ſame ſentiments; 

8 therefore, he concludes, it is wrong, in 
| deſcribing ſuch a ſtate, to ſuppoſe that men 
neglect the dictates of reaſon, which na- 
ture has conſtituted the ſupreme guide 
over their conduct: and therefore, that is 
improperly called a natural ſtate, which 
produces the neglect or abuſe of that 
m_—_—_— a is eee all others moſt 
my.” 


But the truth of theſe” propoſitions may 
de admitted in their fulleſt extent, and 
yet the inference will be inconcluſive as to 
the point in queſtion. What renders it 
thus inconcluſive, is the ambiguous uſe of 
the words'naturalis flatus, or natural Nate, 
If by the natural ſtate of man, we are to 
underſtand the natural frame, diſpoſition, 
aptitude, or tendency of mankind, it muſt 
be allowed, that men in general, conſidered 
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as beings compounded of reaſon as well as 
paſſion, will, in ſuch natural ſtate, be ra- : 
ther inclined to peace than to war: and 
Hobbes himſelf admits as much, where he N 
ſays, that Reaſon, which he calls the 
Law of Nature, declares unto us the 
«ways of peace, where the ſame may be 
« obtained; and 90 ne where it 1 
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But if, —— the e. fate of 1 man, we 
underſtand that ſtate in which men exiſt 
while they retain their natural liberty, and 
acknowledge no common ſuperior; this 
acceptation of the words, Which is the 
only juſt one in the preſent diſpute, will 
lead us'to a different concluſion ; for it 18 
difficult to conceive how fuch : a ſtate c can De 
a ſtate of vw xk Re end 
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ing men in N to ubs pacifi 
cally inclined, yet the few who, neglecting 5 
the guidance of reaſon, purſue the impulſe 
of their paſſions, would, as has been ob- 
ſerved, neceſſarily involve the reſt in hoſ- 
tilities' vicift mM; tor reaſon would dictate 
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the moſt rational are not always under the 
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I mey be granted, that 5 W 0 
we guidance of reaſon may, in one ſenſe, 
de ſaid to depatt from their natural ſtate; 
ſinge it is agreeable to the nature of man 
to be governed by reaſon. But men, con- 
ſidered as retaining their natural liberty, 
and owning no common ſuperior, are in 
that ſenſe to be (deemed in a State of 
We ought therefore to guard againſt the 
inaccuracy of confounding together theſe 
diſtinct meanings; and we ought carefully 
and clearly to diſtinguiſh When, by a na- 
tural ſtate, we mean ſuch a ſtate as is moſt 
conſentaneous to the nature of man ab- 
ſtractedly; and when we ſpeak of a natu- 
ral ſtate, or a State of Nature, as in con- 
| tradiftinQion toa focual or civil Nate. , 
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in thöſe depraved winde N are 899, 


verned by appetite | inſtead of reaſon; a 
their depravity will create ſubjects. of con- 


tention, which muſt be decided by force, | 


Where there is f no common ſuperior to de. 
termine between the contending parties. | 
We may add; chat was a State of N atyre a 

ſlate of peace, there would. have been na. 
occaſion 2 the infttution of civil o- 
cee 1 © 4 BRI TP. 404 iy l 2 
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te of war, he, and others, who have 
| followed him, contend, That oY. AO: 
men have 2 right to TYP thing ; t hat 
; they may do every thing h ſeems good 
to themſelves without regard to others 3 
that every one is to be (conſidered as an 
enemy, who is neither a ſubje& or confe- 


derate in political lociety z s ſuch like 
! ceſttubtive principles. RE 
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us the ways requiſite to that end; cone 
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With all the ſocial and pacific” virtues ate 
natural; and rapine, injuſtice,” and hoftis - 
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E Thus it is s evident: from b au- 0 
ments uſed by Hobbes himſelf, that, con- 
ſidering the word Nature as expreſſive of 
the diſpoſition, natural frame, or tendeney 
of human kind, the natural ſtate of man- 
a8 an animal compounded of ane coy 
appetite, is not a ſtate of War. rasen 


But as the moſt rational * not Wai 
obey the dictates of reaſons, When appetite 
preſents ſome immediate good, and as ſuch 
irregular a petites are not checked and 
reſtratned by force, occaſions of hoſtility 
miuſt be frequent, which are beſt prevented 
an Tt, i ape 
e Hs 4 1 D 2. Ar 125 Tbe 


— — 


— —— —— 
* 
— —_— ————— — 


— — — —_ 
— tt — x 
— — — — - 
* — — —_— — 
= 


— 
aw eee — 
— = — — bo — — 
” 


N — * — 
— — — — — — - 
- — I IRE CIR 9 cn . 2 2 
- 
% * - 5 : 
* . 
— A - 


" . 3 


— — . . ⁰˙ mA ˙m. pp — — - 
: 
=y o 
— 
* 


= 455 r 
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* of mankindin general to be pacific, yet a 
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war; as there will be frequent conteſts, by 
tee, among individuals;—ank as a State 
of Nature is not. a ſtate of War, miu in 
mes, neither is a; Rate, gf ch ſociet 
ſtate of Peace, qmm] in as. 
ge, en concludg in that the haſhle flats ig 
. moſt, prevalent” in à State of Nature, and 
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each other, may be ſaid to exiſt in a State 
aß Nature, as they acknowledgr no com- 
mon ſuperior, live in à ſtate of War chat 
is, though they are not continually! or 


mul ac ſemel, iii a ſtate of hoſtility, yet 


L and viciſin they are at Var. 
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garded in two lights; either, firſt, as 
ſtate which is moſt conſentaneous to the 15 
nature of mac conſidere as an amal 
compounded of reaſon and paſlion;' or; +: 
ſecondly;|as'arſtate contradiſtinguiſhed from 
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every particular, rule 0 preſcrided, being 
A Jaw. or Law in the ſpecies, it may, be 
thought chat the Law of Nature is not 
included within the foregoin g definition, 
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| [This explanation, given Fan Huben 
— though he argues 52134 the exiſtence 
of the Law of Nature, will aſſiſt us in 
ſhewing. that che Law of Nature is pro- 
perly comprehended within the above defi- 
nition, Every intelligent being, When hi 
reaſons. about points, af quty, muſt 
ke chat he.. derives. che faculty — 
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ſaid, Thou ſhalt not co vet; —tliat is, 
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the various modes of concupiſcence in- 
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But if it ſhould be fiid}/ that men can. 
Hot by the Law of Nature diſtinguiſh right 
from wrong; and juſt from unjuſt; by 
Whit! Tights, it may be aſked, did the) 
ks were not enlightened by the ray of 
e divine Law, Frame the ſeveral ſyſenis 
civil Laws, in which the boundaries 
ben juſt and vnjutt * are 10 accurately 
aſctttained? What taught tlie civil codes 
to ſpelk the language of junide f. From 
whence - were | thoſe principles Al derived 
which "cottiÞ6ſe the Law of by, Twelve 
Tables ? a hats He 
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guiſhing right from wrong, . juſt from 
unjuſt: and it ſeems a ſtrange piece of 
phiſtry to fay, that civil Laws create, the 
diſtinction, when . thoſe, very Laws, ge 
created by the faculty high makes the 
diſtinQion, 


Gen 1 2 7573 * 5 5115 
aath 2113 Doiogoon as ro 211 U00an 


] pls — — 


ſity of theſe civil Laws is „ 
MIT . & there 


„ GHYMEIN AE LAW; 4 
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cumſtances alter, and therefore there is no 
Law of Nature. All men, and other ani- 
mals, are led by nature to purſue their-own: 
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and irregulat appetites of bad men have 
framed ſeveral partial and iniquitous ſyſ⸗ 
tems of government, which muſt be ſup- 
ported by various unequal and pernicious 
inſtitutions; Nevertheleſs, though deſign- 
ing rulers and legiſlators,” influenced by the 
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with a civil power to compel men to the 
obſervance of thoſe duties which ſubſiſt in 
dhe ſbemer. By che latter men- dequirt a 
politieal capacity, - by which the ſeveral 
members are united in one body; and by 
their union, are better ſhieltered and defended 
againſt the fraud and violenee of the cruel 
and rapacious. But their pohtical capacity 
does neither enlarge nor abridge the moral 
duties which they owed to each other in 
their natural eapacities. Before, they were 
citizens, they were, men. The relations 
between parent and child, brother and bra: 
ther, friend and friend, were antecedent 
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exiſtence of any. particular Law, either 
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e by the light of reaſon, may, by 
the indulgence of depraved habits, be 
effaced in individuals, but can never be 
obliterated i in the whole, ſpecies. In, times 
of the darkeſt ; ignorance and. the moſt. cor 
rupt manners, this light will beam i in 0 
en human e e ts 


777% 


- The precepts of the Law of Natdro'dre '% 
clear to every common underſtanding, 
where the mind is not previouſſy tainted 
with corrupt prejudices. The reciprocal | 
duties of conſanguinity, the mutual obli-⸗ 


gations of univerſal juſtice and benevolence, : 


are obvious to — in- 
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To render theſe obligations more power- 
_ tal, it 18, de dently every — 4 intereſt. 0 
. be x Even according to Epicurus, who 
; | argued : againſt the Law 9 of Nature, and 
relalyed every thing, into p leaſure and uti- 
lity, oſs is the only ſtandard by Which 
= cap meal ſure ſelk. intereſt, Ccergs Of- 
bes prove ar lie, that nothing is uſeful, 
but what | is juſt. The man, ſays he, who 
* reaſons, that * this it juſt,. but that...is 
expedient,” erroneoully. dares to ſeparate 
| what Nature has cemented ; which 1 is the 
ſource of fraud and all iniquity. PET. 


Abd“ we are told by cet that, $o- 
crates uſed to enounce execrations on hoſe 
wh6ſe opinion firſt divided what Nature 


[ had fo 'Qoſely united f. lg 0 5 r 


i q 
on 6 E435 


Nothing is more certain 8 that Th 
Jon carries ou it wry own Fame 


3 
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* Sie im 3 thus eite Kanon, 
verum hc expedit, res a natura | Copulatas 8 udebit 
efrore divellere : Wu fons eſt fraudlum, maleficiofum, 
ade obnum. Oi. de OR N , 


«+ Socratem ſolitum exſecrari eos, qui primum hæc 
natura 3 opinione * Idem ibid. 
not 


W 
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not only in the perturbation of mind ari⸗ 3 


ſing from paſt reflection, but in the dread 
of future apprehenſions. The unjuſt, in 
à State of Nature, muſt be ſenſible, that the 
greateſt ſubtlety: of mind and firength of 
body will not long ſecure them againſt the 
vengeance of the injured. From whence. 
this concluſion naturally reſults, that to 
enjoy peace within, and ſecurity from 

without, which Nature prompts every man 

to deſire, it is qu ee not to offend or 5 


It is no ann as has been kad; 
againſt the Law of Nature, that many 
nations ſeem to have lived without any 
ſenſe of the obligations it enjoins. For it 
is difficult, if not impoſſible, to bring the 
example of any nation, of which the inha- 
bitants have exiſted, mul ac ſemel, in a 
State of Nature. All have had ſome civil | 
Laws or cuſtoms by which they have regu- 
lated their ſimple and ſavage polity * and 
and when a ſtate is corrupted by the Laws, 
the dirt as Wen en 
e * 3 ee 
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almoſt incurable; becauſe en lies in the 
ee * W | 8 
When by be pon Ke or im- 
EY $ | poſition. of ſome leading members, erro- 
"pe neous and iniquitous inſtitutions are orice: 
aſtabliſhed, and it is made the immediate 
and apparent intereſt of ſubordinate tyrants: 
to ſupport ſuch a corrupt ſyſtem, error and · 
a iniquity become ſacred. The prejudice of 
I education fetters the multitude: to that 
| degree, as to render them tenacious of 
HP habits and cuſtoms to which their own 
natural rights, are ſacrificed; and the few | 
who have diſcernment ſufficient to-diſcoyer. 
the folly, iniquity, and oppreflion.of' ſuch. 
A. ſyſtem, dare not even whiſper their diſ- 
 coveries. The dread of power awes them. 


\ 
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They are obliged to bend their underſtand- | 
ing beneath the. yoke of ſlavery, and live, 
the unwilling victims of a ſavage or abſurd | 


polity ; unleſs ſome. extraordinary circum- 
ſtances concur to make a reformation r, 
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Theſe principle will account” for the 7 4 — - 
long continuance of Eaſtern deſpotiſmy — 
and for the many abſurd and execrable 4M Ye, 
tems of religion which have been inventd 
in aid of tyranny, and in derogation of the / 
natural rights of mankind. Such ſyſtems; 
which have been founded on uſurpation 'or 
impoſition, are foſtered by ignorance; aL 
ſupported by power. Tlie principles of feat © 
and of laviſh ſubjection are carly inculcated 
and the people are induſtriouſly deprived f 
every advantage, which, by calarging their 
ideas, might diſpel the darkneſs in whick \. 
they are enveloped, and admit the rays'of 1 
reaſon, which is the Wer of Nature, . 2 
W 7 e _ 
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e is indeed no 1160 of. Pe for - We: C6 
arguing againſt the eſſence and obligations 1 2 
of the Law of Nature, from inſtances o ' 8 
the aon- obſeryance or abuſe of it by indi- 5 i" 
viduals, or even nations. As well might © 
we- argue againſt the being. and | excels 
lence of civil Laws, from the frequent « : I 
j abuſe and violations of them. Nay, we 58 5 
: might even n deny t the "os and an, 3 9 
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of the Divine Law,, from the many ex- 


abuſe ; and no wonder, if in thoſe* 


amples of the impious infractions and 
e e eee Son} bs 
Pi e 


at 


=O eber e e "nl 
Gin: inſtitutions may be perverted by 
| abuſe, and turned to the prejudice of thoſe. 
whom they were intended to benefit. What 
blood has been ſhed in the cauſe of religion, 
occaſioned by diſputes, ariſing from the 
tlifferent interpretations of God's holy 
word! No wonder, then, if the Lat -of 
Nature, which ſubſiſted before the Divine 
Law was promulgated, was fubjeq ta 
rts 
of the world, where the truth of the Divine 
Law has not extended its ſacred influence, 


men ſtill live under the dominion of kate 
x ſlice eee, Fs US >: 1 1 


Wigs 
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Not only the e above- mentioned, but 
many others, have unaccountably argued a- 
gainſt the exiſtence of the Law of Nature. Puf- 
 Fendorfy Selen, atid others, who may in this 
point be deemed followers of Epicurus and 
en bave contended againk it; but 


_ the 


1 ; wersat 1X W. "i 


the amount it bf | all beit objedtions (not to 


multiply quotations) may be comprized in 


che words of Fuffendom; ; who Gays, that 
no actions are an themſelves obligatory or 
Fat until they, are mae fo, * ſome 


The? . 6 7 ** 5 * * 1 * 2 : — 4 * 4 . 4 {4 A * * 37 75 1 
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© The opinion of & abun, 8 
3s very different; and we ſhould conclude 
with him, That actions are not unlaw- 


« ful becauſe they are forbidden, but that 


they are e becauſe N are * 


5 . 
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Jon TR 0 181 as . Pafeadorf: * gen 
depp, «create the Rule of Right,” 


wich includes the Law of Nature; ; but as 
they appear to ſpeak of poliive Laws 25 


+ YES vB 


vd per legem tali flunt. 


E 4 Nature 


zs itſelf framed by that Rule; — 2 | 
Law they here intended that general Law 


I 


= Si __ in ſe effe 18 wit / ani, 15 
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Nature govern the Man. \ As poſitive Laws 
are various. in different ages and countries, 
4 - conſequently, t there muſt. be Rules, of Ri ght 
contrary to each other, which | it is land 
to ſuppoſe; for there can be but one Rule 
ok Right, net erit alia lex Nome, fayy 
Cicero, alia Athenis : Alia nunc, alia P- 
hac : fed & omnes pars & onmi lempore, 
und lex' & 8 E ſempiterna & | imer alis on. 
lach . cr wre Fnsitzn W „ ee 
pete LEES 7 oo 58. 
ear applications of the Rule of Right, or 
Law of Nature. If there was no. other 
Rule of Right than what was created, by 
evit Laws, there would be no fuch” thin 
2 immorality; J and if A "delinquent cold: 
evade  puniſfinieht in this world, he would, 
upon this principle, have nothing t to) fear 
in the 1 
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ebe poſitiye Laws cannot create the 


Rule of Right, ſince that Rule enjoins 5 


many virtues which cannot be comprized 
within che narrow code of human Laws 


' I AL and; which exiſted before the pr omulgation 
; ö + 6 4; 99 13597 of 
maerts 
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of any Law, except the Law of Nature, 
Human, or poſitive Laws, reſtrain us from | 
doing injury to. others, but they. cannot, 

many inſtances, , compel us to do benefit to 


others. They cannot enforce the duties of 7 


gratitude, benevolence, and compaſſion 


which, may 'be violated | fo ſecretly | as to 


Le php the human doc . 5 oÞ 
* wie ey ph ofophers | Al argued 
againſt the Law of Nature, upon a prin- 
ciple ſomewhat, more enlarged than chat of 


the; followers of Epicurus and Carneades, 
Among others, Helvetius, and that moſt 


acute and ingenious ſceptic Mr, Hume, 


have made public utility the rule of richt, 
and the motive to every ſpecies of virtue. 
But do they not miſtake an effect for a 


cauſe? Is not public utility rather a conſe- 
quence of virtuous actions, than the mo- 
jave which determine r, in 1 7 * 


' That phijolphers da often aeg their or | 
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ied: but nevertheleſs it t is certain, that 


: 4 


WE 2. they muſt. have practiſe many moral 
0 | | ang 


3 CONSIDERATIONS „ 
a and Gelat virtues T-5 they had i an idea 6 of 
dat end. c And it 1s equally certain, that 
aby purſue the diqateg of Nature, Who 
ave not 2, capaci to entertain ſuch en. 
larged notions as Ik of public goog.— 
| What is the primary principle of the 
Fer What impels parents and rela- 
tions to be fond of their children and Ein- 
dred, and to prefer them to others more 
erty of general affection? What impels 
children to acts of friendſhip, benevolence, 
And tentlernefs, before their reaſon is ripe 
enough tb Have am idea of publie üttlity! 
There is certainly A Eind of natural im- 


pulſe, by which 'fome difp6ſitioris arè de- 
termined to the practice of virtue, wittidut 
any reaſoning 2 priori: and however ſbme 
affect to deſpiſe this virtue, and to call it in 
deriſion Conſtitutional, it is 8 
din nd athiable. Se 
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This . or whatever it be called, 
3s to the mind what appetite: is to the body. 
For though, When we confider the nature 
, the human fraue, we thay draw moſt 
E afgttietts from reafon,. to prove 

k that 


O RIMITINAIL LAW. 3 

that aliment is neceſſary bor the preſerya+ + 
tion of out exiſtence 3 yet the wiſlom of 
Providence has not left us to the direction 
of reaſon alone in theſe circumftances, but 
has ordained ſtated returns of appetite, 


which prompt us to ſeck the requiſite op | 
_— for the ſupport of A 


ah In 8 though/we may, by dhe ö 
help of reaſon, diſcoyer the obligation to 


moral duties, yet God has nut thought pro-. 


per to leave us altogether to ſuch guidance, 
but has implanted in us a, ſenſe of theſe - 
primitive principles, theſe: Ko]jb Et; 
by which we are impelled, without reaſon 
ing, to the diſcharge of thoſe duties; and 
when we break them, conſoience never fails 
to. reproach, us with the, TER, mon 
Sorment,us the remanſerct bh e, e, 


The exerciſe Fl the faculy of reaſon 
however, is not without its uſe: for there 
| are many diſpoſitions, naturally well in- 
lined, but when they arrive to that ſtate 
of maturi in which the paſſions grow 


X {trong, and the objects of deſire multiply, 


Wes appetite gradually corrupts, and often 
4 | elfaces 


” 
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effaces thoſe primitive principles, unleſs the 

- reaſoning faculty comes in aid to their ſup» | 
port. But however it may humble us in 
our opinion of our own; importance, we 
muſt, not impute too much to reaſoning d 


Prigri, N is as eee eee | 
too little, t fl 16 


1063-27751 ſtir 
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That we are not wholly governed her 
by ſentiment or reaſon, is admitted by 
Mr. Hume : therefore, if virtue, as he con- 
feſſes, ariſes partly from ſentiment, that is, 
from feeling, how can public utility, which 
js a matter of pure ſpeculation, be aſſigned 
eee en 1 924 n nen 


* p , 1 1 © 4 7 
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It is Wen RY hes ue eauſes of 
| Gahan actions are often inſerutable: alt 
that we know. is, that whatever they are, 
they are to he referred to the Author of 
dur being; but by what ſprings he moveg 
this microcoſm, we can no more ſay, than 
we can tell Why he has been pleaſed to 
form animals of the ſame ſpecies with ſuch 
various diſpoſitions.—In ſome, fentiment 
n 1 the firſt Wet, 5 ay — Fra- 


ETD Ne 7 ou; 
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ſon : nay, theſe oppoſite principles appear 
to actuate the ſame perſons alternately art 

different times; ſo that nothing general can 
be concluded with reſpect to firſt cauſes. 
But the inquiſitive ſpirit of man delights in 
metaphyſical/ ſubtleties, - and rather than 
confeſs himſelf to be bewildered in ſpecu- 
lation, he nn, to ee others! in er 
Aae 1 Ear A 


* 
* 


7 erben has been ſaid, it may be col- 
lected, that man has from nature a ſenſe of 
primitive duties, and that Civil Laws were 
only made to carry thoſe duties into exe 
cution, and to reſtrain thoſe appetites which 
oppoſe their exertion. Civil Laws there 
fore cannot alter or abrogate the Laws of 
Nature: neither prince, parliament; or- 
people, have ape over nn * 


Eſt quidem vera lex, recta ratio, naturæ congru- 
ens, diffuſa in omnes, conſtans, ſempiterna, quæ vocat!! 
ad officium jubendo, vetando, & a fraude deterreat. 
Huic legi neque abrogari fas eſt, nec derogari ex hac 
aliquid licet, neque tota abrogari poteſt. Neque vero- 
aut ger ſenatum aut per ae hac lege a 
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Erotiut, in bis Prolegomena, PRE ſo 
| highly of the Law of Nature, that; after 

the various duties it incul - 
cates, he adds, That they would be obli- 
gatory, although we ſhould grant (which, 
higheſt im piety) that there is no Supreme 
Being, or thathe e au ee over 
n u N 


Nh this s dne . is 
who calls it an im- 
pious and abſurd hypotheſis. It is indeed 
abſurd to ſuppoſe, that the Laws of Nature 
would be obligatory, were there no Su- 
preme Being; fince, on that ſuppoſition, 
there could be no: ſuch dee e of 
; Dru e n f pd. 115 


But in Amptig to refute this frange 


hypotheſis by argument. Puſendorf has 
Kallen into an nne, . 


'+ Hac Fay qua jam Aires; Wen 1 
haberent, etiamſi daremus, quod ſine ſummo ſcelere 
dari nequit, non e Prog aut non curari ab eo ne« 
gotia humana. Grot. de Jur. Bell. & Pac. 


en. 


. | argues, 


CRIMINAL LAN. „„ 


argues, that theſe dictates of, reaſon. ean 
. 


0 Law gh * s " 1 
e 4 Ba ro ur "SP 


— in ruth, every 8 of e 
muſt be a Law; ſince reaſon is the gift of 
the Supreme Being, and. appears in a 


greater or leſs degree, according to the 


different powers of application, and oppor- 
tunities of e d one man 
5170 above ee. 
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Whether our reaſon is of the dh ow gs; 


nature with that of the Divinity, or of adiſ+ 


inet nature, is a metaphylical ſybtlety,whick, 


it is quite needlefs- to inquire into. It is: 
ſufficient, whatever its nature. be, that it, 
is a faculty which diſtinguiſhes us from all 
ſublunary beings: : and when we wander 
too far into the regions of metaphyſics, we 


return fraught with acting but doubts and 6 


Wee 
. Ida tamen aegis . tune nul modo pine 
habere vim Views . neceſſatio ſupgriorem ponit. 
a | Puff. de coat Nat. & Gent. 


rey, | Every . 
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Every rational creature muſt cidverntiatel | 
be fully ſenſible, that his reaſon is the gift 
of ſome ſuperior Being; and this reaſon, 
which is the medium through which he. 
perceives his duty, muſt make him ſenſible 
of the power of that Superior, and tell him 
| that a penalty is annexed to the breach of 
that duty: for a rational being, conſcious 
of moral obligation, cannot but ſuppoſe that 
the giver is greater than the gifted, and 
that the violation of ſuch moral obligation 
will not be attended with impunity. 


- | ' 3 r 
That moral ſenſation which we call con- 
ſeience, and which, according to the learned 
Seiden, is nothing but the” obligation of 
Nature, would oblige him to the diſcharge 
of his duty, and deter him from the breach 
of it by the dread of wed unknown pe: 
3 e 4 
Ob eo ily violata ad quorum obſervationem, 
ex obligatione, quam ita vocabant, naturali qualif- 
. cunque ea fuerit, ſeu, ut Chriſtiani dicimus, ex nexu 
| confcientize, ſeu conſcientiæ foro, ei qui, violarat, pro- 
prio eſlet adſtrictuss Seld. de Jur. Nat. & Gent. 


+... The 


eff e bur 5 as 


e Power of his prinripte WH pb by 
the remorſe which attends the violation of 
moral duties; atid it is only by a long ha- 
1 Gar that men overbolite ſurk 280 | 
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The dictates of Nature cad. being 1 
obligatory, and every obligation neceffarily | 
preſuppoſing the exiſtence of ſome ſupe- 
rior, who has power to puniſh our tranſ- 
greſſiotis, we may, from theſe principles, 
perhaps be led toa definition of the Law of 
Nuts. 


MB. 


1 


” Grotins defines * 1 to be ne a 
right reaſon, pointing out the moral turpi- 
tude or moral neceſſity of any action, from 
it agreement or diſagreement with the na- 

ture of a rational being, and conſtquently 
e ſuch action to be either enjoined 


or e by mew the Author go dere 
ture 7. 2 2 fy Art 
eee, , eee GAS Tt * 
Jus naturale eſt dictamen recter rationis ihdicans 
actui alicui, ex <us convenientia aut diſconvenientia 
cum ipſa natura rationali, ineſſe moralem turpitudi- 


rr 
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Hobbes ſays, there can be no other law 
than reaſon ; and the ſame definition in ef- 
fect is given by Plato, Cicero, and other 
ancients ; and ole by the author of 


Doctor and Student, * and others 
more modern. | | 


TI 

6 " Pufſendorf 3 2 TE to 
theſe definitions. To that of Grotius, he 
objects, That it ſtill remains obſcure what 
thoſe actions are which are in themſelves 
unlawful, and by. what tokens they may be 
diſtinguiſhed from others. — And again, 
That no actions are in themſelves obliga- 
tory, or unlawful, until aw are e 
by ſome law *.. 


2 


| To chat of Hobbes, he e That 
f reaſon, properly ſpeaking, i is not the Lon 


nem, aut neceſſitatem nn ac 3 ab 
Auctore Nature Deo, talem actum aut vetari aut 
preecipi. - Grot, de Jur. Bell. & Par. B 


* In obſcuro manet, quinam ſunt illi actus in ſe i 
| liciti, & quo judicio ab aliis actibus liquide internoſcan- 

tur. Nullos actus ob ſe eſſe debitos aut illicitos ante- 
quam per legem tales ſiant. Puff. de Jur, Nat. & Gent; 


of 
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of Naturezibut' ̃˙ by:which, 3 - | 
eee ien. abe be as. 
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oro to © FW ITO 4 5 e 
fendorf has given, the Law of Nature i is 


that which is ſo agreeable to the rational 


and ſocial nature of man, that without "EE 


mankind eannot fabilt in e and; * 
ul writes f. 2 


"This Seas wei Rebe 88 


ET the effect, than tb, explain the 
eſſence of the law. in queſtion. _. Neverthe- 


leſs, it may be of uſe nin ts 


*. hn 


meaning of that law, 8 


V 12 5 


e ee eee law, we we 
ought undoubtedly to recur to * nature s 


8 Neque enim ' ratio proptie loquende 4 ek f 
yo ſed — A rite uſurpato illa 1 | 


pu de Jun Nat. 


+ 8 eum ritionali & fintili/ natura hom. 


nis ita congruit, ut humano genere honeſta . 
nnen nequeat. 
l Er Nat, lO. 
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of mankind. Ian, by nature, has an 
. eptitude and diſpoſitiom 10. ſocirty; and 
reaſon inſtructs him, that thoſe actions are 
lawful and obligatory, which are eonducive 
to that end; ; and thoſe me which 
been e, 
Nes Ritewils inforins [ES that a con- 
duct oppoſite to the ſocial end of his being 
muſt be repugnant to the will or command 
of: that Superior, from whom he derives 
Bis e anch tl certain puniſhment 
muſt 925 every ſuch tranſgreffion,— 
Therefore it may be faid, that the Law of 
Nature is that faculty, which: diftates thoſe 
moral dutics which every lutelligent being 


. & obliged: 72 eblexves under the unknavun 
Aa J trg TD the will of that Su- 
perior, from whom he derives hed bis ra- 
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the obligation it enjoins, being aſcertained, 

we ſhall with greater: eaſe purſue our in- 
. quiry, and eee 
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Rights of Nature, it will be proper 


to aſcertain what is meant ee word | 
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0 the definitign of Puffengorf ſeems wo 


& moſt frequently taken 
„ quality, by which, meer vl e, 
6 minion oy er perſons, or or lawfully retain 


„ ſubiects of. Property, or by virtue 0 
T * which  omething, 18 due to us 155 : 8 65 


1 Qualitas Tiorilis' periviie apts 


juſte habendom vel agendum . Grot. de Jar. Bell & Pac. 


I Frequentſi mung eſt ut accipiatur pro qualitats! 


in morale, qua recte vel perſonis imperamus, vel tes 
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In another Place, Puffendorf de 


Right to be-* the liberty which every one 
t has of uſing his natural faculties agree: 


i able te richt reaſon #. ©) 8 4 * 


- Rights, therefore, may * ee 
aher as ee gag 2 ay pe aey * 
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And 5 the foregoing definitions” it it 


| way. be concluded, chat with reſpect to a 
man's perſon, it is by nature free, ſo long 


as he makes d rational uſe of his faculties. 
80 long therefore no one ought to reſtrain 
Eis kbery, bt 60 "ith" any bodily” harm; 

much leſs Sught any one to Mtempy hi his life, 
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* From licence ir follows, that ke may law- 


| fully defend bis perſon againſt any violette 


or injury; and if he cannot! otherwiſe p pro- 


tect himſelf,” he may ſlay "the "aggrefſor : 
for reaſon directs every man to exert his 
natural faculties, in order to repel force by 


damen This: — rer 


hh ae 


. eee 8 — 8 facultatibus natura- 
libus utendi ſecundum rectam rationem. | 
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A man too has not only ae to n 


preſent acts of violence, but to prevent ſuch 
acts, and to take ſecurity againſt future at- 
tempts to his prejudice : for no man who 
has juſt cauſe to fuſpect that an iußuty 8 
meditated againſt him, is obliged to wait 
and poſtpone the __ of ENDO tall the 


danger eee en eee 4 


irt wo 77 ads 1 

When, bow, nick provided forhis 
preſent ſafety, and obtained-Teaſonablet ſe: 
eurity againſt” future injuries; the Law of 


Nature, as Hobbes very juſtly>-obſerves, | 


commands him to pardon.” That law di- 


| res men to be merciful, and ordains that 


no revenge be taken on conſiderations ſolely 
of che offence paſt; that is to ſay,” the Law 
of Nature ęnjoins, that after reparation ob- 
tained, all revenge ought to tend towards, 
the amendment of the {oa F. or 


paſt, is gp —— but triumph — un . | 
and js directed to no end. ee 
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Wick veſpec to Property in a ate! of 
natute, while all ſubjecte lie open and in 
common, a right accrues to the firſt occu- 
Pant. The uſe of this univerſal richt, ſays 
Gratine, ſupplied the. place of property; 

and wherever any one had taken poſſeſſion 
aß another could AEM an hy 


M erent Hh d fu ME 
Mer ei ponildo 2; 
This Riche of Neun 1 nabe 
1 by Cicero, de Fmbus.. As, in a theatre,” bs 
lays he, * which is in common, the place 


VNbich every man occupies,; may be ſaid 
te belong to him; ſo, if we ſuppoſe a 
* eitys or the World, to lie in common, Jet 
Achat doe not invalidate the right eh 
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Offices, Ahe la 8 Stats, of Natyre thers - 


„en 09, riet Propetth, ut, it, begames 
« ſuch. by; apcient occupancy, of. ſubjeQs 
« which were once in common, or by 
conquęſt, DN Opera LL Lak 155 
ee EORGIOne ox lot; 7270 755 T07364149h | 


" Qechpanens, therefore,” In; 4 State K 
Nature, being the on means by v 

ſubjects of . property, which lie open, can 
| be acquired, and, made private; and. ſuch 
Fa DOG. at of the body, | not 1 
of .the mind, It Ip. be] Proper e er * 

whether ypan the 1 55 of daß ſpljec, or 
the death, the. 6h 18 the. ficht 
o the nezt Aeipant muſt Uke ad 
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To ſtate this queſtion 5 a clearer TY 
i may be enquired, whether, in a State of 
Nature, property is derivative, or in 
other yards, e children hve hy 


-* Sunt autem ptivats nulla naturd, fed aut veteri 
pecupatione, aut qui quondam i in vacua venerunt, aut 
Maar, aut lege, pactione, conditione, forte. _ | 
n RF 
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- Aghe" to patrimonial poſſeſſions r the 
death of the parent, where the father 
makes no declaration of his mind, / that 


e . 
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Iris admitted by bot who n 
derivative rights, that a father, apprehend- 
ing his end, may, in a State of Nature, 
make a conditional gift, or what the civi- 
ans call a denatio 3 mortis cane,” © hn 
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ee this inquiry may at "firſt 
fi icht appear foreign to the ſubjeft of Cri- 
minal Laws, yet it it will be proper to Exa= 
mine it with Particular attention, as the 
reaſoning i in the enſuing ſheets, with reſpect 
to forfeitures in Criminal Caſes, will depend 


altogether on the eee -of this 
1 queſt wr by fy Fr ; © Fs : 11115 hw et * i is 
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CoM E, ' whoſe judgment deſe es to be 
highly reſpected, - have argued, that, 
in a State of Niture, on the” death of the 
firſt occhpant, the ſubject teverts to the 
common ſtock, and conſequently lies o 

to the claim of the next occupatit, TOR One” 


„Bot F this; Auen ſeems to confider 
Man in a State of Nature, as a creature 
governed altogether by appetite, without 
auy rational ſenſe, of right and wrong. 
But conſidering Man as à compound of 
reaſon, as well as of paſſion, the yery na- 
ture of his compoſition will afford. an 
anſwer to the gument; for men, even 
in a State of Nature, will, by the light 
of reaſon, perceive and acknowledge the 


2 bien children derive from their 
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© Parents, 
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abſolute State of Nature is here 


as in truth never exiſted! Men ute ders 
ebniſidered in ſuch a deplorable ſtate, 28 
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2 though the ſanction of civil Lawy 
is neceſſary to protect thoſe rights, and 


Pl them in a courſe of peaceable ſuc. 


Te hes been'argucd; Howeverj-this ift 


State of Nature, the end of property ig 
; ſubſiſtence; that we cannot aſſume more 


than we can uſe, nor hold it longer yhay 
we live, and ate capable eh Ning it. 
That ng alteration ariſes ASI , circum 
| Danes af. improvement, but that it i 
enough that: the thing improved Wer 
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«aunt mint than woes: aſe,” e 
we argue inconcluſively ? For where all . - 
we draw the line and determine the quan- 
tum of this ſubſiſtence? What will be 42 
copious ſuſtenance for one man, will be a 
ſcanty. proviſion, for another, who perhapy 
e e bee voubls Porn. 451 


10 take wh A050; eee as in 4 
| theatre which lies in common, though one 
man of extraordinary bulk may require as 
much room as two, yet. he has as good a 
right to the place he occupies, as another 
whe covers but half that ſpace, So, in 
ſuch a State of Nature, wherein all things 
are common, a man who can uſe a double 
portion of ſubſiſtence, has as good a right 
to his ſhare, as another who can uſe but 

half the quantity bas to his moleey. "> 


Every man's natural rights are as exten. 
five as his wants. Therefore, the end of 
property; when confined to mere ſubſiſt- 
. ont can 
ee | determine 
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denermine how muctiatother tab wife; and 
if every man is allowed to judge for him- 
ſielf, he may aſſume Whatever he wy 
————— 111 vr 9549 9 94; 
& 20 114% 16d of Ln otieideat en 3c ani 
2 But, in truth, ue ech Kü of "th 
foregoing propoſitions admit, while they 
ſeem to deny, that there is a" degree "of 


property in a State of 8 e 
; 080 18 meer for 9 
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Wale By ſublifience is here to be undeſtook 
that proviſion which is abſolutely requi- 
ſite for the "ſupport of life; without re- 
ſpe& to conveniences which render it 
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17 "bg it is ſaid, therefore, that mw: 
& cannot aſſume more than we can uſe, 
nor hold it longer than we live, and tha 
« it is enough that the thing improvel 
e becomes more - advantageous” to dur- 
« ſelves,” it may be aſked; what do tht 
relative pronoun, it, and the words thy 
5 Sf refer to? Certainly to ſome other 

| ſubjech 
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added: of progerty thun-what.are requiſite | 
ſor a bare ſubſiſtence; for a thing im- 
proved, is ſomething more than a ſubject 
abſolutely neceſſary for ſubſiſtence; ſince 
the word improvement implies, that it 
was ſufficient for that purpoſe before, but 
more advantageous: to us. Conſequently, 
as it is not contended, but that the im- 
prover himſelf may retain the thing im- 
proved, it muſt be confeſſed, that the end 
of property 91 more * . 


ef} 
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foundation; for; contraverting, 'that every | 
man, even in an abſolute or hypotheti- 


as many vacant ſubjects as he can acquire. 
Grotius ſays, that every man might ſeize as 
much as he could to his own uſe f. And 


ſo taken poſſeſſion of, no one could take 
from him without W _ my jj | 
< ES 5 4 Nen 
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duod vellet.  Grot. de Jur. Bell. & Pae. 
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| he adds, as before cited, that what he had | 
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| Man, ia State cf Nature, Hat 

4 right ds setain bis — 

transfer them; and If ue ches In poffeffion, 
3 derivative” right acerue $6 His childret, 
where he takes no declaration to tire con- 
8. traty. The modes indeed in Which the 
ſucceſſion deſcends, are of poſifive'alid vivil 
inſtitugon ; but the of face err is 1 
1 ae 0 2j 1461 
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n tiny here den, tk; ke dh 
perhaps, children,” as fuck,” can never be 
conſidered as in a State of Nature. What- 
ever they may be with reſpect to others, 
yet in relation to their parents, they: art 
connected in a ſocial ſtute, ſupported: by 
teciprocal duties and obligations, The 
father is the head of the family; he pro- 
tects them by his power, and nouriſha 
them by bis affectibn; bonſequently, in 
return for thoſe beneſits, r 
. — ny aer 
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© When the parent is no Wager in being, 

to diſcharge the render” offices whith' Na- 
ture — reaſon 8 Tn "that 
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his children ſhould fucceed: to his property, 
chat, they may thereby be in a capacity of 
providing for .themielyes; or in caſe, of 
infagcy, that it ſhould. devolye in truſt for 
gr benghte.. Iain tone ent ala aud 


50 11 19 however be objened, wat be 
children may have ſeparated from 
their parent, and at the time of his death, 
may be in a capacity of providing ſubſiſts 
enee for themſelves, and conſequently can 
un e to ee 
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- This: ain, however, il e 
in a great meaſure on the foree of chat pro- 
poſition which confines, the End. of \ Property 
bp ſubſiſtence, 5 | 65 ke . 870 


„ * 3 \ 
171 3 4 "x 
137 xz» 1 


| Admitting ac ae Ace way 

have obtained a ſeparate proviſion, yet it 
| has been ſhewn, that, every one may retain 
as, many vacant. ſubjeds as he can acquire; 
and that no one can, without doing him 
injuſtice, deprive him of his acquiſitions. 
* * therefore are under an a 


3 CONSIDERATIONS, 
Beet to diterb his poffefton, which is the 
Fondation of "a right in him; f When hs 
Aghit ceaſes by his denth; who has ſe good 
# title of ſucctMion to his vacant property as 
his child, who! is his natural n 


of Tf the faber has. 3 right, on appre n- 
Kon of death, to make à donation in favour | 
of the child, certainly when he dies with- 
aut making any declaration of his will 
the preſumption of natural affection which 
a men are bound to favour, gives a title 
in the child, preferable to all others; fo 
where the father is ſilent, he is ſuppoſed, . 
us Grotias obſęryes, 40 have ee 
om is moſt juſt and equitable, * ere * 

This derivative right? has been 9 — 5 
15 in all ages, and in all countries; 


Grotius and-Puffendarf have written n 
0, pro it to be a right of Nature; . and 
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By hs aucun med. il faut toujours ſuppoler quelque 
obligatian ſans Fexiſtence de laquelle il ns; auroit 
point de droit. 5 Prineipes e du Droit 1 Naturel. 
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rind eites many authorities; ben 
ſacred and profane, to ſhew that beth? 
the dictates of reaſon; and the comferit” of 
all nations, ehildten have a preferoble gs | 
to the property Of an age ag T BID 
bis d 9500-11509 50 1 a 
St. Paul in bis. ſecond ile. pgs 
Corinthians, chap. x X u. li. verſe 14. Jays; 
« For the children ought not to lay up for 
© the, parents, way 2 parents for. the | 
9 Aae, | 
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* one 17 vin venture to 5 but 
tat where children have not forfeited their 
claim, by the habitual wickedneſs of their 
diſpoſitions, parents are under an obligation 
of tranſmitting to them the ſucoeſſion to 
their property; and, as has been intimated 
before, an obligation from one to another, | 


creates a right in him to whom the : obli= 
28 is due, 2 


"The: Ancients, Y Kaka; into the Gf 
tem of Nature, paid ſuch deference to this 
right, that they did not ſuffer parents to 


bequeath their property to che 8 1 
their children. 
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% Blat conſiders the goods of the parent 


not as his on, but his family 8j and till 
the time of Solon, no one could diſpoſe of 
is eſtate by will, i in prejudice of his chil- 
dren. Tacitus in his account of the ancient 
Germans ſays, That every one's heirs and 
fucceſſbrs were his children; and no one 
(i a right to make a will Fe vo 4 


g 
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Iſæus ys, The Lav gives the 20 
ſeſſions of the father to the child, and does 
J not,ſuffer him who has legitimate children, 
to make 'a_will.' And again, he ſays, 
It is not lawful for : any one to bequeath or 
transfer his property, without the conſent 
of his children, if he leaves n 
ones behind him at his death. 

b we ſee, i. 18 NS * l of 
children to a very great extent; and this 


naturally leads to the conſideration of 2 
queſtion | which has been much , debated 
among t the learned; that Is, whether the 
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Nature? And' the F770 0 of this pant 
will, it is preſumed, place the natural 
fight over property, in a Very full and 
<onſpicuous.light. OS YT: AT 
7 * ; N ©; : x 
It may be proper to premile, chat 
word Will, is here uſed in an e 
ſenſe, as denoting an inſtrument, by which 
all kinds of property, whether real or Ir per- 
ſonal, may be tranſmitted. „ 1 
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Will, is a Right of Mature by 


| * 5 is of opinion; ts though 
| 5 Wil. like other ipftruments, may Spe- 
rate under various forms Preſerihed by 
- Civil Laws; yet the ſubſtance of it is ge- 
rived from the general dominion over pro- 
perty, and conſequently is of Natural 
Right. I can, he obſerves, alienate my 
property, not only abſolutely, but condi- 
tionally, not only irrevocably, but with 
power of revocation; and yet, in the mean 
time, retain the poſſeſlon, god, the full 


Al. "gn of occupation *. 


. mem enim K ut actus ali, 
formam certam accipere poſſit jure civili, ipſa tamen 
ejus ſubſtantia cognata eſt dominio, et eo dato, juri 
_ naturalis, Poſſum enim rem meam alienare non pure 

modo, ſed & ſub conditione, nec tantum irrevoca- 
| biliter, ſed et revocabiliter, atque etiam retenta interiore 
r & pleniſimo fruendi jure. of 
1 8 de hy Bell, ac Pac, 
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f Puffendarf eupreſſes his doubt, whether 
this opinion of Oratiur is well founded. 
As thoſe fubjects of property, ſays he, over 
which dominion, is introduced, are of uſe 

to the living, and as human affairs no 
e dead, therefore it does 
not ſeem neceſſary that ſuch dominion 
ſhould include a faculty of diſpoſing of our 
property after our deaths. But it is ſuffi- 
cient if every one exerciſes dominion over 

his property while he lives, ny * 
eee {2756 e | 
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Puſſendorf then proceeds to ſhew; that 
| thoſe claiming the teſtator's eſtate and 

effects, may refuſe or negle& to execute 
their Will: For which reaſon,” he obſerves, - 
the Ancients bound their ſurvivors by an 
oath to fulfill their Wills being conſcious 


4 Nam cum res ma, quarum dominium eſt intro- 
ductum vivis hominibus inſerviunt, ad mortuos autem 
res humane nihil amplius attineant. Igitur non ita 
neceſſarium videbatur, ut dominium in ſe còntineret 
facultatem diſponendi quid circa res alicujus poſt mor- 
tem debet fieri; Sed ſufficere poterat, fi quis ſuz 
poteſtati res ſubjectas haberet, quouſque viveret, nec 
eam ultra vitam extendere poſſit. 
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that no human tie was obligatory." And 
after citing many inſtances of the violation 
of Teſtamentary Wills, by the ſurvivors of 
the deceaſed, he concludes, that it is vain 
to make diſpoſitions concerning property, 
which the diſpoſer cannot protect, and 
which. 1. ene _ might. will 
n | „ Mil Mi en 8 
W theſe objections made oy 
appear to be well grounded. It ſhould be 
remembered, that the queſtion is about a 
Rigbt, not about the means or power of 
carrying that right into effect. The right 
may ſubſiſt, though the perſon in whom it 
is inherent, has not the power of exerciſing 
that right, and of directing its incidents and 
conſequences agreeable to his intention. 
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„The propoſition. of Puffendorf,;, which 
affirms, that it is ſufficient for every one 
t Citra hoc vana. erat diſpoſitio, quod tueri gh 


gen poſicr, een id poterant, nollent. *. 
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ts. exerciſe dominion over his property 
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10 En 5 9 nes 
If men lived Po tr ha Ga, this 
propoſition might indeed be granted. But 
it may be aſked, Why ſhould not the domi- 
nion over his property be as extenſive, as 
the affections of his mind are enlarged ? 
As his affections and wiſhes extend to the 
care of poſterity, why ſhould-not his power 
over bis property be coextenſive for their 
benefit? G88 e are EE _ 
_ 
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; It * to no ee to ir chat it i is 
vain to make diſpoſitions” concerning pro- 


perty, which the diſpoſer cannot protect, 
and which his ſurvivors Who might, will 
not: for his inability, and their difincli- 
nation to carry the will into execution, only 
prove, that in a State of Nature there is no 
method of compelling men to do what in 
conſcience ought to be done. But this does 
not at all invalidate the opinion of Grotius, 
that the right af making a will ; is a Risht 


of Nature, 
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poſitions are not repugnant to the Law of 
Nature, but he doubts whether they neceſ- 
wg reſult from oa owt * ay he ary 


Aker tre * 
n Rainy ileal phonon hs 
* is nothing which prohibits one from 
transferring his property to another, at the 
fame time reſerving a particular right to 
bimſelf while he lives f. But he proceeds 
and ſays, The queſtion | is not ſo much 
about ſuch diſpoſitions, as concerning wills 
by which a proprietor diſpoſes of his pro- 
perty, and at the ſame time retains the li- 
berty of altering his will to the laſt mo- 
ment, fo that the right of the heir doe 20 


» Nemo facile Ae juri naturi 3 ut 
quis poſſit de ſuis rebus diſponere, eo tempore quo do- 
winus eſt, et eſfoctum conferte in tempus quo futurus 
dominus non ſit; ita ut hoc ex dominiĩ natura neceſſaria 
nay ratione ropes. haud quidquam adparet. 
A Puff. de Tur Nat. & Gent. | 


+ Nini Fa avs minus quis dominium rei ſuæ 
in aljum polũt transferre, recepto tamen ſibi certo in 
cam rowJure quoadin.yivis-fuerit.. | [tone > | 
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Now, it W be onfellts, that this nit 5 
ferency i is ſo extremely nice. that it ſeem : 
difficult, to coneeive any reaſonable ground 
for the diſtinction, The foundation of it, 
however, -{egms .19. reſt on the exception 
which Pufender/ makes. to. the definition 
ef a teſtament given by Grotivg,, which the 
latter conſiders. as 4 ſpecies, of alienatian, 
—Conſidered as ſuch, it mult be allowed, 
that a transfer to another, with 2 reſerda· 
tion of a particular right, is more ſtrictly a 
mode of alienation. But if we conſider a 
teſtament as Pufendorf, after the Roman 
lawyers, chuſes to define it, to be no 
more than a declaration of our will th 
regard to the ſucceſſion to our eſtate, which 
we may. at any time at our pleaſure alter 
and revoke, Ks as to make their right com- 


4 Non tam de 3 ultimis diſpoſitionibus 
| w_ eft, quam de illis teſtamentis, quibus quis ita 
fuis tebus diſponit, ut libertatem tamen ea mutandi 
ad ültimum fpiritum retineat, utque hæredi deinuns > 
worte l Jus i Ip pics bona incipiat naſci. 
e "Fab de Jur. Nat, & 3 
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mence after our death *; conſidering a teſ- 
tament in this ſenſe, I fay, there ſeems to 


be no reaſon why a proprietor may not 


make a diſpoſition to take effect after his 
death, with power of revocation, as well as 


| hae a transfer to take effect in his life- 


time, with power of reſervation. The 


one, though not fo ſtrictly a mode of alie- 


nation, is as natural and neceſſary a conſe- 
quence of the dominion over property as the 


other; 1 for, in a State of Nature, all means 


Are neceſſary which promote the end dic. 
tated by reaſon, 


Though 1 e right, FEA 
ever, be a Right of Nature, yet it has been 
A queſtion, whether it may be extended ſo 


far as to juſtify the diſinheriting of chil- 


dren. Moſt writers, however, have agreed 
that children may be diſinherited, and their 


concluſion ſeems to be grounded « on reaſon, 


| * 9 ah Four voluntatis 0 dica 8 
in bona noſtra poſt mortem noſtram; quæ tamen ante 
mortem pro libitu noſtro ſit mutabilis & revocabilis, 
et ex ah aliis demum ab exceſſu noſtro jus. naſcatur, 
vant) 6 v4 241 2,0 de Jur. Nat. & Gent. 


If 


If a child diſcards, all duty t0-a, parent. 
and proves enormoully and habitually aban- 
doned, flagitious, and unnatural, he may 
juſtly be difinherited. His expectations of 
ſucceeding to his father's. property ariſe al- 
together from the reciprocal obligations | 
and duties between. parent and child; and 
if he breaks aſunder the bonds of nature, 
it is jult reaſon that he ſhould forfeit the 
benefits, reſulting, from theſe tender ties, 
Grotius, however, is of opinion, that a dil 
inherited child is intitled to aliment, dune 
he has deſerved death. Upon which Pf. 
fengorf obſerves, That he can ſcarce con- 
ceive how a ſon can deſerve diſheriſon or 
death, Who is in ſuch a period of life as 
to hate a claim of aliment from his pa- 
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By this objeQidn, however, Puſendor} 
ſeems to confine the word alimenta to ſub- 
ſiſtence due to ſuch only as are in an infant 
ſtate, which ſurely Grotius coulf ner in- 
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Etſi vx videam qua ratione exhzredationem aut 
mortem mereri queat filius, in tali ætate eonſtitutus in 
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merit. The firſt is due as a right; the lat · 


rnd fof he uſes the word afiments,as ap- 
* to * We to demon — 
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way may diſinherit their childeeti, pet 

ey dught to leave them ſufficient for ſub- 
fiſtence, And this opinion ſeems to be wel 
founded z for, though of ripe years, they 


may, from various contingeticies, be 1 


= of 28884 fer. themſelves. K 
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" Now's no 1 e whatever can for- 


feit their title to mere ſubſiſtence. They 
did not bring themſelves into the world, 
and they who were the.immediate cauſe, of 


their exiſtence, are bound to. furniſh the 
means of ſupporting that exiſtence, till by 


the act of God, or of the law, it en 


eg B 

Their exiſtence Ft: FOE is, a (uf 
ficient title to aliment, but they have no de- 
rivative claim to the conveniencies and or- 
naments in life, but in conſequence of their 


ter 
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woes — n ines. 
It is pteſumed, where the parent at hib 
death makes no declaration to their preju- 
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Tores 
ſubmitted) tat, upen the whole; it un 
de fairly inferred, That man, in a State f 
Nature} us the liberty of uſing his natu- 
ral ficiſties eonformable to right raſon : 
rhat while he makes ſuch uſe of them, 
his perſon ought to remain free: That no 
one has a right to reſtrain his liberty, much 
lefs to do him any bodily harm, or to at- 
or violence meditated or offered againſt 
him, he Has a right to prevent the miſchief 
intended, and to uſe force in order to ob- 
tain reaſonable ſecurity: ut that never- 
theleſs, when he has provided for his pre · 
ſent ſafety, and ſecured himſelf againſt fu- 
ture injuries, he ought to pardon the of- 
fender; for that he has no right to proſe - 
cute revenge in eonſideration ſolely of the 
offence paſt, but for the purpoſe only of 


the eg reparation, noe. u future ſecu- 


5 5 And 


eapitulate whit nas Been fald; it s 
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- An with reſpect to property, it may be 


_ eongluded, That man, in a State of Na- 
ture, has a right to as many vacant ſub- 


jects as he can acquire: — That he may 
alien and transfer his acquiſitions in his 
lifetime: That he may diſpoſe of them by 


will, to take effect after his death, even to 
e diſheriſon of his children: And that, 
where he makes no declaration of bis will, 

his children have a derivative right to his 


poſſeſſions, from the n 55 10 
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i" Since, ene halen rinktsc wich ret 
ſpect to perſon and property belong to man 


in a State of Nature, it follows, that every 
abuſe of thoſe rights, in regard to our- 
ſelves, and every deprivation, invaſion, or 
interruption of them, in regard to others, 
is a crime in the more extenſive ſenſe, or, 


in other words, an offence againſt the Law 


of Nature, which might be lawfully pu- 


niſhed. It remains therefore to conſider 


by whom, and how wo ſuch dene 
110 be dare 20 v | 
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FN a State of Natilte,” andere 9 
the effects terminated in the offender 
only, without any immediate conſequences ES 
with reſpeQ to others, were little regarded Fx 

and as they provoked no reſentment,” they 

were ſubject to no putiſhment. At this 

time the idea bf public good, and of the 

miſchief ariſing from bad example, were | 
notions too refined to take place; and 0 
was not till after the eſtabliſhment of civil* o 
ſociety” that ſuch conſiderations 2 c 
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affected others, did not paſs anrevenged n 
a State of Nature. As the learned and | u. 
Geicüs Author of the Hiſtorical Law Tei, 
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6 theleſs, when kept within due un. 
6 ig nin by ae . A EYES 
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"Dub as, in a State 10 c Narire, eee 
of revenge are only limited by the dafpoſi«! 
tion of the perſon injured ; conſequentiy, 
in ſuch a ſtate, the meaſure of ee 
| TYP eee ee 489 e 
mann) £33905 251 
"Men f irtitable. and: vindigine natures, 
will expreſs greater reſentment on account 
af ſome, ſlight injury, than others of more 
gentle and forgiving tempers will ſhew an 
conſequence of the moſt grievous en 
Even a look of contempt will incenſe one 
man, more than the ———— 
en, will dee another. 1 ahghty 
wg? I IRE US EAPO! 
| — a | Gods of Natute, e eee 

is his own avenger, this contrariety in the 
diſpoſitions of mankind muſt have been 
attended with various inconveniencies. 
Grievous oppreſſions muſt. have eſcaped. 
with impunity, while 50 e N 
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I ſuch a ſtate, however, occaGons of 
diſagreement could be but few. Theſe oc- 


caſions have increaſed with the enemas 
of civil ſociety, which, by multiplying the 
objects of ambition and avarice, have en- 
larged the deſires of mankind, and given a 
larger ſcope for the or affeQions to 
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ciples militated againſt the dictates of rea- 
ſon. As mankind were always endowed 


rious degtee, and as appetite Was always 


an ingredient in their compoſition, the 


greater part, no doubt, would ſeek the gra- 


tification of their preſent deſires, without 55 
regard to the intereſt of mann 


own future benefit. 0 oi A 0 D ri 
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even in a State of Nature, the ſelfiſhiprin- 


with the ſame natural faculties, each in va- 


nes 
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F we ſearch Fans eee of: theſe 

- unnatural affections, we ſhall probably 
 fnd'\theta-coexiſtent with the firſt. afſavia- 
tion, or, to ule; a leſs exceptionable term, 
the fir intercourſe among mankind. The 
Golden Age makes a beautiful figure. in po- 
setical deſeription; but we have not the leaſt 
room to ſuppoſe that it ever exiſted but in 
the fine e ern e 1 


n: 1 N 1 „e 3 


The idea; of ond od Anat 
of an excluſive right, would naturally fol- 
low the poſſeſſion or enjoyment of any ac- 
quiſition: and if, for the ſake of argument, 
we admit ſuch an abſolute and hypothetical 
State of Nature, as ſome have imagined, 


pet we ſhall find, that even that could by 


no means be exempt from cauſes of con- 
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"Rich a0 imaginary fate; e the 
deſires of mankind muſt, for ſome tirhs; 
have been confined merely to their waits, 
and their wants muſt have been few. The = 
appetites of hunger, thirſt, and love, wirt 
the convenience of ſhelter from the inele- 
meney of the ſky, made up the ſum. The 
earth afforded various abodes equally com- 
modious; the means of nutrition were open 
to every hand, and were every where the 
fame” in ſufficient abundance. Little difs 
ference, therefore, could ariſe ne _ 
PO Po ee e e rern go 
mY RR aid, That Abet we Ait 
the ſubjects of property to have been equal 
and in common, yet fancy might have eſta- 
bliſhed a preference among them where 
there was really none, and conſequently 
beget conterition. But, to grant the ad- 
vocates for the peace and ſimplieity of ſuch” 
a ſtate all that can be defired, we e will not 
inſiſt on _ een | e 
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Il however, being compoſed # 
male and female, and the former being at- 


WH 85 if, ng tracted 
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tracted by a natural and irreſiſtible propen- 
ſity to ſolicit, the ſociety: of the latter, ſelf 
love would prompt him to . deſire an exclu- 
five right to the object of his affections. 
Ochers, excited by the ſame feelings, would 
endeavour to obtain their . wiſhes, and 
would, for that en rival arenen 
* Ax (+ is” ert (AK 
rr ” ; d dies | 
| eee Gauen, iGo bügel 
in dur very frame: for admitting that there 
Vere originally an equal number of males 
and females, yet all could not be equally 
dieſirable, and the contention would be for 
the moſt lovely: and this rivalſhip and 
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tions, ſuch as, for inſtance, thoſe, of Lace- 
demon, this kind of jealouſy ſeems to have 
been utterly extinguiſhed, by making it 
honourable for men to conſign the partners. 
of their affections to ſtrange embraces, and 
prohibiting them from ſuch a practice, by 
way of ppniſhment | for miſdemeanors. fs 
| bg . But 
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mo But this does not prove, that, in'a'State 
of Nature, men would not be prone to ſuch 


rivalſhip on one hand, and ſenſations. of 


jealoufy on the other: for it is well known, 


that the force of civil regulations will not 


only countera@, but will, in many re- 


ſpeds; entirely pervert the natural affec- 


tions. Witneſs the many ſavage and un- 
natural cuſtoms which have prevailed, and 


ſtill prevail, among the Indian, and other 


barbarous nations, and which Ae been 
| wes It re their laws.” U 
yay truth,” no affetion of the ian 1 
to be more natural than that of jealouſy. 
We may diſcover early proofs of it in in- 
fants ; and even creatures, who are wholly 
guided by inſtinct, ſhew marks of fond at- 
tachment to particular objects, and er 
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These fe16th affeckions are a 8 
deſtructive to the peace and order of ſociety, 
that we find all ſtates, which can boaſt of 
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obriate their in eff „ een tA 
0 d Gr: 
| Th ther have endeavoured to lecure to 


every man an excluſive right in the part- 
Ber of his affections. In this inſtance, 
Civil Laws are founded on the Law df Na- 
ture. The principle of union between the 


ſexes, in a State of Nature, is mutual good 


Aking. There were in that tate no colla- 
teral motives of honour and intereſt to per- 
vert the natural inclinations. 1 Nou Nature, 
or Conſcience, or whatever we call it, tells 
us, that no one has a right to enjoy her 
whom another loves, and has, by her free 
en e the, firlt belegen of. 
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To lara ſuch invaſions 8 not _ 


| Fl o/ the ſource of ſocial felieity between 


the ſexes, but weaken the relation between 
parent and child, and introduce univerſal 
hg wo onde. 8 t 


» . * " 
- 14 . 
$ od fx 46S $S 440 5445 7 


"The 600 attachment 3 
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. only 


complacent to. may ar their mel 


fidelity neceſſarily augments their tender- 


nels towards the pledges of their love. 
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"Vue. when, enjoyment , 1 ——— promi . 


cuous, the attachment i is weakened i not 
totally deſtroyed; : ſocial, happineſs is then 
exer in proſpect, but never aftained.. * The 
1 father's claim to his progeny being thus 
become precarious and doubtful, and bis 


affection towards them conſequen tly dimi- 


niſhed, the love of variety increaſes with 


the indulgence. of . irregular, appetite, and 


| hw Os. but OY and conteſt. 
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"Though. 9 Fw lang was 3 


the frſt inſtance 1 in which the ſ{eliiſh affec- 


tions began to operate, yet occaſions. of 2 
contention. ſoon, multiplied.-. It is not rea- 


ſonable to ſuppoſe, that all men were origi- 
nally endowed with the ſame portion af! in- 
tellectual capacity. Nature is various in 
all her works. The ſame variety is conſpi- 


cuous in the intelligent, as in the material 


creation 3 and as, men Were 1 not all framed 
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The e Auer of LE ori, 
Has attributed the ſuperiority of intellect in 
one man over another, to the different 
powers of application. But if we attend 
cloſely to the remarkable differenge "bb: 


. ſervable among jnfants, we ſhall be con- 


vinced that it muſt be derived from ſome 
other e rs 901 
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| en between men is an 
4 ſource of ſtrife and animoſity, and 


N 


muſt have afforded very early occaſion of d diſ- g 


agreement. Though in the primitive ſtate, 


all the benefits of Nature might be enjoyed 


equally, and in common, yet, not only 
fancy might create an imaginary, but the 
difference between men's intellectual facul- 
ties would ſoon eſtabliſh a real preference 


among them. 
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Al men, uy a i Sha would 
be directed to chuſe the moſt proper 


retreat 
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* them from the inconve- 


niencies to which the change of ſeaſons; = 
and the alterations of weather would expoſs 
them. When the heat ſcorched them, they 


would naturally retire to the thicket, or 
the firſt neighbouring ſhade. When they 
found themſelves pinched by bleak winds; 
or incommoded 


the 0 & openings cavern, 


* ; 
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ty Bit FER of peer ſagacity; AE im- 


prove the abodes which Nature preſented, 


ſo as to make them more commodious for 


the various purpoſes of ſhelter; and would 


from' time to time deviſe new conveniences. 
Others'of leſs invention, but of ſelfiſh af- 
feckions, would quickly become ſenſible of 


the good effects of their improvements, 


and perceivin 8 the preference which thoſe 


abodes had over their own, would form 
deſigns of diſpoſſeſſing thoſe who had 


framed ſuch conveniencies; and to this end 


would employ N nn or ir or 
both. then; 
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They who, by their contrivance and 


ingenuity, had made dwelling · places apt 
and convenient for their habitation, would 
naturally conclude that they had a pro- 
perty, and an excluſive right to that ſpot, 


ol which they were the firſt oœupants and 
which they had taken ſuch pains to im- 


prove. In a State of Nature there being 
no other original way of acquiring property 


but by Occupancy, it might be thought 


that ſuch right was forfeited by non-uſe, 


but a continued perſonal occupation is in- 


conceivable, Men muſt neceſſarily have 
been called from their abodes in ſearch of 
luſtenance, and for other occaſional puxpoſes. 
But whenever they went abroad, they would, 
if they, had an intention of returning, fill 


retain in their minds an idea of their pro- 


perty in, and their right to re- poſſeſs and 
re-Occupy, the places which their neceſk- 
ties obli By, them to quit for a while, 


* 
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4 dikes of daß | affe@tions; 3 of 
this right, which is evidently founded on 
the dictates of Nature, and confiding per- 


| haps in ſuperior | ſtrength, would take ad- 
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elne 19 
Votage of their. abſence, and having. 
uſurped the Ooeupation of their property, 


would, endeayour to maintain, it againſt the 
ful. oexupant and lawful, Menn... 


4: 393 een eim Kue 
ede woche direct the party diſpoſſef 
ſed; to uſe all means in his power for the 
recovery” of his right. If he was eonſcious 
of ſuperior or equal ſtrength, he would 
attempt to. regain it by force; if os; hn 
would ende Were FE 
ond c 8 a N er 
Ani N ki" aa would: grow. | 
ſenſible; that where force or cunning was 1 
the meaſure of right, there could be na 
ſuch thing 4s any permanent property. 
Even the moſt powerful would diſcover, 
at; their ſuperior ſtrength or courage, 
conferred no laſting pre- eminence. They 
would: find, that though it procured 
them immediate advantages, yet it Was 
not effectual to preſerve thoſe advan- 
tages when gained. They would perceive, 
that- many circumſtances concurred, Which 
placed: men, weaker, than themſelves, ulti- 
mately upon an equality with them. They 
214" PHB would 


aT © 4 Wy - 


* 


* cti phase 


would find, that they were liable 0 be 
oonquered or injured by ſtratagem, That 
they might de aſſaulted from ambuſhes/ 
or attacked in their ſleep. In ſhort, they 
would quickly be made ſenſible, that Na- 
ture has furniſhed every man with power 
to avenge his wrongs, and that the weak 
eſt, by watching opportunities, is maſter 
over the perſon of the re ths; 64-78 
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Thus the” riature of drab 
men, chat, the beſt title to peace and ſeru- 
rity, is to do juſtice. But though the light 
of reaſon points out the truth of "this' 

axiom to every intelligent being, and 
though it is a principle which no one can 
contravert, yet all will not make i the 

: rule of their practice. Amidſt the tumult 
of unruly appetites, this principle too often 
eſcapes attention, or makes but W and 
rd e Fa Miba, i 
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N | Send Nature i is add 
| een and Paſſion. The latter impels us to 
action; the former is to direct our actions 
to right ends. Paſſion — us to * 
ee ſue 
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be ſome immediate and apparent good t | 


Reaſon preſents a proſpect of real. and ret 


moter advantages. But the far greater 


part aim at preſent. tion; without 
regard to, the rights of others, or of their: 
own. Future, intereſt I. ſay their Own; 
future intereſt, for it has been-ſhewn, thats, 
apart from all ſocial or civil eompacts, it is 


ery mams . in intereſt to be juſt; fince from 


the equality which Nature; has ultimately, 
eſtabliſhed among men, no one can expect 
that. his Injuſtice . will, long remain un- 
puniched. And it is evident, from the. 
Light of Nature, that every wicked man 
. be a a weak man. 
12 | 
"But as alt 1225 have not the ſame . 
to perceive their true intereſt, or ſuffici ut 
command ver their paſſions to purſue it, the. 
immediate influence of ungoverned appe- 
dite would expoſe the gteater part to fres 
quent temptations of injuring each oth 
and injury on one ſide, would nnd 
accabon. reſiſtance, and provoke! vengeance 
on-the other; ſo that men would 'neteſ” 
ſarily live in ſtate: of — and hoſ- 
rer : — Lility, 
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21Phe Taconvenienee' and miſery of ſuch a 
Rate} firſt taught men the necefhty oF ap- 
pealing' © ſome indifferent And t unpreju- 

_ diced party, whe might 60 the dif- 
ferences between them, atid redreſs their 
Wrong; for reaſon melints every: man to 
| with for a/ſtate of peace. Av mt 03-5 10 
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ſtate muſt have exiſted): prior to any 
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_ citibdoviety: and if we reſort to the con- - 
dition of our firſt e muſt con- | 
_ clades; that Nature having | given flieny 7 

Morte rer iH uff ping parental Will 


"US | was 


8 
N 
0 
0 


wes e 0 Rule or Law which directe 
their chndrer's conduct. Weg theit pio 


ceaſed,” It ſeems reaſonable nevertheleſs 


to intime, that paretits ffill continued io 
exerciſe that kind of dominion, by virtue 


Mn La 5 . : 


genyn boweber, attained” to years df H. 
turity, the paretttal authority neceffalif, 


of their authority, which e e 
tamed by rea ſon of their power. 


uche had long been accuſtomed 0 bene 


would not immediately withdraw chem 
e e eee 5 40 Wa Mao} Non 
teilt het Fo) 10.41 eee deft wot | 

The Haintdaahcs of mat niet 25 
however, muſt have depended on the diſ- 


poſitions of the children; and as their 
nature was, more or leſs mild and tractable, 


the parental authority was more or leſs, 
extenſive, a and durable. For ſome are by, 


nature fo ferocious aud untractable, 98 not 


to be reſtrained by. mere authority, without. 
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ta difference aroſe, between two, 
lived i in the ſame family, it would 


ay be referred to the "OE familias, — 
FEM SS 


over themſelves. The government, if we 


8 thoſe, js ry his e ate, — 
authority. This therefore muſt have been 
the; 50 kind of jure. 160] #1 abate 
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e Fe ultiplied as 


to ſeparate into different families, it was na- 
tural and neceſſary for the children, when 


ſeparated, to aſſume the ſame power over 


their families, which had been exerciſed 


may ſo call it, of each family being there- 
fore ſtill patriarchal, it muſt follow, that 


the rules of action, in ſuch ee e 


e muſt 8 2 various and TE" 
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- Whatever dds on Ae lt; 
muſt be changeable and fluQuating. - As 
men are differetitly organized, and are en- 
dowed' with various degrees of perception. 
and Judgment, their concluſions with re- 
ſpe& to right and wrong will frequently 
be different; and their wills, influenced 
by ſuch concluſions wy Tn. _oppolits 
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680 pgreat in che imperfection 1 ; 
Nature, that, the will of one and the fame: ; | 


wan will not be , conſonant. and uniform? 
Achange inthe habit of body, the tem- 
porary influence. of ſame ungoverned paſ- 
dan, and s variety of accidental ;,occur- 
rences, will affect the judgment and alter „ 4 
ne will. Wan 2 m7 ON * 0 22 14 a 5 | 
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cerning which the principles of mankind 1 
will be correſpondent. and in which, ſuch | 
as axe of natural and e y 7 
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ö Tbat 1 n dhe duty of pings bs nouriſh 

di fupport their helpleſs offspring, for 

inſtance, is a principle of humanity in- 

grafted in natute; and muſt be univerſally 

acknowledged. The abligation. likewiſe | EN 33 
not to offer unprovoked violence to ano 
4 ther, is a principle which muſt be 2 : ie 
E the.light of : 
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Z But the Abeviſe Author of our being ; 

I nor thought fit, tar men in general 

would arrive even to that ſmall degree of 
dot, Which the examples er Gene 


_ Mi prove to be attainable, I che 
3 beſt and fest of men Have not bech able 
: d rede their appetites under tke domĩ- 


| nion of reaſon in every inſtance, we (an- 
not be ſurprized that the far greater part 
could be ſlaves of pong prejudige 
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rue inflilerce'6f Kos 9 wie 
m a State of Nature, Rave been attended 
with pernicious effects. If a | diſpute atdſe | 
between parties of different families, it 
cee de Mippoſed'thar exch Patriarettwdpld 
8 Be partial to thoſe ef his own tribe, ind 
that they would conſequently differ im tlieir 
judgment; and tirus the matter would be 
| | Aft opens and muſt be determined by 
| | | korbe. j VOTE 7 9p hee IO LIC: ©) $61 
= i | ts 2518 20 Dew „Aion 
? * „ s * hay would not 0 
1 pectvive the inefficacy of ſuch juriſdiaion 
Ms o * conteſts by force, but families 
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would become too nametgus 1 
triarchal government. Mankind therefore =, 
feeling che ill. effects of ungoverned force. 3 
and occaſions of conteſt increaſing as be = AM 
ſuhjects of property multiplied, they were | 
naturally led to deviſe ſome means for com.. 
pelliog, every one to regulate his ations in 
conformity with thoſe. principles, —_—_—  : 

| 9 of Netw: ene Joſh. [ — 
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Pot firſt expedient * would 1 . 


bably contrive to prevent the 1] 
conſequences of private revenge, would be 
to chuſe ſome one of diſtinguiſhed probiry, 
and underſtanding, whom they would ap 
point to determine all differences which - 
ſhould. ariſe among them; agreeing at the 
ſame time to aſſiſt * in e pee 
erees into Wee 
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« deſerves that name, we. cannot conceive 
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7 CONSIDERATIONS" e, 
any legiflative- -branch, The powers were 


only judicial and executive. The Law, or 
rule of action, was n ex WITS 
b Ae 5 ee 


It e what's the deciddns of el an 


kp and arbitrary judicatory muſt 
unavoidably be vague and inconfiſtent. 


The magiſttate biaſſed by his affections, 


might, through partiality to one, or pre- | 


judice to another, decree wr ongfully; add 
to this, that human judgment being in- 


fluenced by a+ variety of external and 


accidental cauſes, he would probably, at 
different times, view the ſame cireum- 
ſtances in different lights, and his adjudi- 
cations would of Cala e N each 
other. 9 


£ 
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5 Was it ed 1 to o ſuppolt 
him ſo exempt from human frailty, as to 
be always juſt and conſiſtent in his deci- 
ſions, yet it would be too much to expect 
that his ſucceſſors ſhould inherit the ſame 
portion of (underſtanding and integrity. 
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aferent lights, each pertiaps woilld reject 
the concluſions of his ne pro- 1 
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An nat "this tial and. alin. . 
thr. there could be no eſtabliſhed rule; by 
which men could frame their conduct to- 


wards each other. Unjuſt or erroneoits 


| deterininations would encourage the wicked 
to perſevere in evil, and the injured would 
temain without any hope of eren *. 
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7. found jt was neceſſary previouſly to frame 


7 cerjalaiefiubliſhed rules or Laws, by which! 
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milchieft arifing from ſuch an imperfect | 
ſyſtem. Under the ſenſe of evil, the mind 4 
is inceſſantly occupied in contriving a 
remedy.— And the remedy. deviſed in this 
eaſe, brought men on a ſtep nearer . ; 
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Ks To W the ein ech of facts repug - F 
e nant and inconſiſtent determinations, they- 
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ES - CONSIDERATION on 
wut members of the comtmugzity were lh te- 


2 nen men, reſpect to each 
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appointed him Chief Magiſtrate, under the 
obligation of judging all caſes agreeable to 
uch Rated Laws, andof ee 
en en bas e 


Hence perhaps, aely dives; we 


=: way date the firſt origin of Ciuil Compact; 
3 and this „ 
nne Fee 
A He rf} 46; 1 4 
4 Theſe Rules or mes it is probable, 
were made with the joint conſent, either 
185 tacit or expreſt, of the whole body; and f 
| in all likehhood comprized every, caſlf . 
4 -which could ariſe in +, narrom ang-cirl | 
hh nene the 6 community. ry 
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ut as the, conneRtions among. <a 
beeuns more various and dilated, new 
caſes daily evolyed. and rthpltplied, for 
which no proviſions were made by” 
ſeanty code, of Laws then. 1 in being, In 
al ſuch caſes therefore of a new impreſſion, 
the magiſtrate myſt of neceſſity exercile a 
diſcretionary power, or there muſt be A 
OS of 1 


e A 
The exerciſe of ſuch aufedön, * | 
[= rb would of courſe be productive of 
thoſe evils which were experienced hefore 
the inſtitution of the Laws in being, and 
which thoſe Laws were intended to pre- 
vent. The return of this inconvettience, 
would ſuggeſt - a Tn Wh a in 
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Men W nene egi the” We 
a choſen legiſlative body, who might 
be always at hand, to enact new Laws, 
With reſpect to freſh contingencies, ſo as to 
avaid a diſeretionary power in the magi- 
rate, and at the ſame time expedite the 
Were 2 of IT 8 255 5531 30 
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Tue legiſlative body were, 0b be 
compoſęd of ſuch, among the bulk of the 


People, 4 Were moſt eminent for their 


-nowledge and virtue; and, in all proba- 
bility. the magiſtrates veſted with the 


judicial and executive powers. 22 bel ben 
e N ene 


£ Tx 
+ 


1 is likely, Wente that the zudlehl 
and executive powers ſtill remained united. 
No human inſtitutions are completed on a 
ſudden. We may conclude therefore that 
the ſeparation was made by degrees; and 
this was a tether advance nde i 

ein e 


The 3 being uid an oblige & 


tion of judging: according to known pre- 
ſcribed Laws, and the legiſlative body being 
attentive to provide for all new caſes, they 
were in a great degree reſtrained from de- 
'ciding acrording to caprice or partiality. 


But being likewiſe intruſted with the exe- 
cutide power; they might ſhew' favour to, 
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b oed ſuggeſted the pe 
Manik of keeping the three powers of 


government ſeparate and ' diſtinQ, | The 
firſt branch had the power of making the 


Laws; the ſecond expounded them, when 
made, by applying. them to particulars; 


and the third ordered the judgments of the | 
ſecond to be carried into execution. But 
the ee eee reſided i in We 
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Alter the PEO powers were e divided, 
and veſted in different hands, inconveni- 


ences were ſtill felt; which, while the con- 


cerns of mankind lay in a narrow compaſs, 
were ſeldom experienced or attended to, 


and were e conſequently not provided for. 1 


"The judicial power beige 1 with 
the expoſition of the Law, and as it de- 


pended on their judgment whether the caſe 


or fact ſub lite, was or was not within, the 


geſeription of the Law, here was evidently 
,a great 
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2 gteat latitude. ſtill in «the exp 4 
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od Men of the 3 
ndnd unbjiaſſed probity are Qill men. Be 
their judgment ever fo acute, their heartz 


ever ſo uncorrupt, yet even too exquiſite a 
ſenſibility of nature may in ſome caſes miſ- 


guide the one, and pervert the other. Af. 
fection and prejudice operate imperceptibly | 
on men of lively ſenſations, and make them 


often unjuſt in thoſe very inſtances wherein 
they flatter themſelves that they are only 
ee | 
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© Thus the Jigs u 10 too liberal a 
conſtruction, ſometimes involve caſes within 
their juriſdiction contrary, to the meaning 
of the legiſlature; at other times they 
Se countera the legiſlative intention, 
and, in conſequence of too limited an in- 
terpretation, exclude caſes N within 
the Jpurit of the law. 
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nt men would l their ingenuity to 
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obviate their iſl-conſequences/» The remedy; 
which has beew' deviſediw-this cunttỹ : 
mean the invention of Jarien is ſughc as; 5 
d Romour to humam policy; it being | 
pteſervation of Hberty, and tho ſecurity ot 
property, which human wiſdom is capable 
of contrwing. uni ins ox Huta i 
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r har dime this happy dnirwthon: 

vas firſt'introduce@iiats this/coun = 

ay, is difficule to determine. Some yeriters 

trace the inftitiftion af Juries 1 further 

deck than the-Normans, aui fufpoſe chap 

were introduced by William the Conqueror: 

Many deem them of earlier date, and de- 

in cive their origin from the Saxons, who bor- 

I owed them from the Britons; but. à lars 

learned and elaborate treatiſ; inititted; "tn 
among tbr Greeks and Romans, leaves lit- 
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preſſion, is 


among the Atheniant, and thè Judira 
among the Romans, anſwered the end and 
* of Jordi: in e e 2 n 


Gra ve tock them iche Ramans 


I Id: 753 * 4 i A 2 7. o a+ 11 + f. * 1 tat 7 
* 


It muſt be admitted, however, that this 


Fenn which was originally intended 


as a guard partiality, power, and op- 
zetimes, Ahough happily but 
ſeldom, attended with inconvenient effect. 
The Jury being cmpoſed of perſons, whoſ 
knowledge'is confined to moderate bounds, 
in proportion to their oppottunities of in- 


formation, it cannot be ſuppoſed that they 


are capable of diſcriminating the nice cir- 
cumſtances attending ſome caſes, or even 
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ii. eh hence is happens chi the venlich 


are ſometimes capricious and erroneous; 


and as obſtinacy is the undoubted offspring 
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from their firſt determination. 
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With reſpect, however, to the duty or 
power of Jury merh its extent is mot yet po- 


tively. aſcertained. Some arę of opinion, 
cat they are judges only of fact, and not 
ende a by otl 
that they are judges fone 


95 F Jury. are to be e in their 


or that a man canndt ſes |: by, 


to be. reſalved by another? s under - 


x fanding. or reaſoning ; 4s and they infiſty that, 
-- 8 though the verdict be right, yet, if the 
jury are not convinced it is ſo from their 
75 ral underſtanding, they are fapſworn. in 
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e 6765 nor hear b 77 another 8, cars,” 
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it wAl be proper to phy fothe attention 
w the formis of our leg ptocebdin 
cnminaf matterd. Tndiditnchns' not qt 


ſer forth the partietdar fit committed, 


bee, 
ferouſſy -  Felonics are ſaid to be com- 
a 5 or felonioully. Public Hbeb 


Te fad to be publiſhed 888 or r fed 
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Wes a Joby: thetetir & is impanelled 
uf pon the triaf of a traitor, they are to try, 
not r whether the defendant is guilty of 


| oully ; af © de ceteris, | d 
ber | 


the fact of having correſponded with the 


enemy (or whatever the ſpecies of .treaſon 
may be), but whether he 18 guilty of having 


DA correſponded with the” enemy traiteronſꝰ il | 
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br: not. When they are impanelled upon | 


the trial of a felon, they are to try, not 


only whether he killed ſuch an one, or took 


ſuch an one's property, but whether be 


killed ſuch an one of malice prepenſt, or 
took ſuch an one's property feloniouſly. In 
like manner, if they are impanelled on the 
trial of 2 public libeller, they are to try, 


not only whether he publiſhed ſuch a writ- 


bg vor whether be publiſhed i eit ul 
or not. « Bre 574 TY. -- . 
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from the words of the iſſue, that they are 
wo try not only the fact, but the crime in 
other words, they are to judge, not only of 
the ac done, but of the indacement for doing 
fuch act, and to determine whether it be of 
the criminal r nature as ang "yy in the in- 
e 3-402) aer J 3 | S405 97 
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Ie ay: Fi „ not 2 Fe the 
general frame of indictments, but from the 
nature of the verdict in particular caſes, 


that the Jury are veſted with the power obs, 


des of law, as well as fat, RE 
1 K Indeed 
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+: Jadeed many great lawyers ſeem inglingd 
do the opigion that Juries are to determing 


upon the law, as well as fact. . Lord Chief 


Juſtice, Vaughan, in Buſhel!'s Caſe, 2 — 


reports. as follqwa:— , Rut upon all 
We, ay upon Not. Culpable. ended i 
difſeifin in aſſize, Ge though, it be a, maty 
ter of law whether, the defendant be; a:tref- 
paſſer, a debtor, diſſeiſor, &c. in the par 
ticular caſes in iſſue; yet the Jury find. gt 
65 in a ſpecial verdict) the fact o every 
by itſelf, leaving the law to ſha egurt, 
but Hind for the, plaintiff or defendans upon 
the iſſue to be tried, herein they refolyg 
both. law and fact complicatedly, and. nt 
the fact by itſelf; ſ as, though they anſwer 


not ſingly to the queſtion, what, is the law? 


yet they determine the law in all matters 
where iſſue is joined and tried in the prin» 


| — caſe, but where the verdict is OO K 


Tord Chief Juſtice, Hale th nn his 
Hiſtory, of the Common Law, „As the Jury 
Mis the Judge in determining matters of 
Fog o che * all he. Jury in deter- 


mining 
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in inveſtigating and enlightening the mat- 
ter of fact, whereof the Jury are judges,” 
Here it may be obſerved, that though his 
Lordſhip does not exprefs Himſelf with his 


uſuatperſpicuityz 'yet he ſeems to be of 


opinion, that Juries are judges of ' Jaw as 
well as fact. The judge (he ſays) M, 
e Jury in determining points of law,” 

(which wortl 4% ft implies the right of de- 
termination to be in the Jury), * and alſo 
(he adds) very much in inveſtigating and 


enlightening the matter of fact, whereor 


the Jury are judges.” Now the word 


whereof may at firſt ſeem only to refer to 


matter of fact; yet, taking the ſenſe of the 


* 


paragraph altogether, and conſidering the 


uſe of the copulative, it muſt be taken % 


. 


* 


But the true Mestlng of hi Kd, is 


beſt explained by Lord Chief Juſtice Hale 


himſelf, who, in the ſecond book of his 
Hiftory of the Pleas of the Crown, p. 313. 


expreſsly ſays, © That the conſcience of the 
Jury muſt pronounce the priſoner grilep6r 
Ba : ot 
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not guilty; for, to ſuy the truth, it were 

the moſt unhappy caſe that could be to the 
Judge, if he at his peril muſt take upon 
him the guilt or innocence of the priſoner; 
and if the Judge's opinion muſt rule the 
matter * * by 8 
eG Why OSS eee e eee 


| if 
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The Warhol MR the! on 
on the Law of England, b. iv. p. — 
That ſpecial verdicts ſet forth all the cir- 
cumſtances of the caſe, and pray the judg - 

ment of the court, whether, for inſtance, 
it be murder, manſlaughter, or no erime at 
all. This is where the Jurors doubt the 
matter of law, and therefore chuſe to leavt 
it to the determination of the court, though 
they have an unqueſtionable right of deter- 
mining upon all the circumſtances, and find - 
ing a general verdict, if they think proper 
10 to hazard a A of their . Ge, 


| Upon a \ fight attention, irmuſt be . 
as has been already obſerved, that the lodꝑ- 
ing this power in Juries 1 is ſometimes pro- 
: dueiye of 1 INCONVENIENCE and injuſtice. - To 
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appoitit twelve illiterate; and the greateſt 2 

fart of chem perhaps ignorant men, to be: 

the ultimate expoſitors and arbitrators of 

the law, with a power to controul and overs 

rule the opinions and directions of tlle 8 

judges, who have made the ſeience af ju - 

raiſed to the ſeat of judgment for their 

knowledge and abilities in their profeſſion, 

appears at firſt fight, to be a prepoſterous . 

delegation... -. But many things, upon a 

light and tranſient inſpection, carry the 

appearance of abſurdity, which may be re- 

canciled upon a cloſer examination. It lies 

not within che reach of human wiſdom. to 

provide remedies. againſt every evil contin» 

gency ; the molt it can do is, to avoid a 

greater evil; and perhaps, upon a more 
ture conſideration, the veſting this power 

ane han will be n * leſſer ine 

| ue Jo; % K 10 Was 01 e © 

ed, For if che-Judge; 3 5 

e- bad the power of determining according to 

ro- bis own expaſition, might not an inlet be 

To 1 for arbitrary, and partial deciſions? = 

int K 3 Might 


134 CONSIDERATION SI. 
Might not the Judge likewiſe as well be en- 
truſted to decide concerning the evidence 7 
the fact? For, by a latitude of conſtruction, 
he might bring the fact wirhin the ſeverity of 
the law, contrary to the ſenſe of the legiſla- 
ture; or, by: a confined- expoſition, he 
ann r WH Woe 5 1 

nen 

„ben de u and liderty of the fubject 
W of due man, 
who might poſſibly, in ſome caſes, be 
more hkely to be biaſſed than twelve Jurors, 
totally indifferent to the parties doncerned, 

ho are ſworn to give a true verdict, and 
muſt do it under the peril of a Heavy pu- 
niſhenent, and whoſe duty it is to Rate theit 
doubts and diffculties, if any ſhould occur: 
for he advice of the court. Is chere not 
leſs to be apprehended from the occaftonal 
miſtakes of judgment in twelve ſuch Jurors, 
than the poſſible error of judgment or of 
will in the Judge, who, whatever be hig 
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ww that the Jury diſtegard the directions 
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cer beit of the Judge,” The opinion 


„te bench has generally its due 7 WE 


And; though Juries note and then give er- 
roneous verdicts, contrary to the opinion of 
he court, yet their error may in moſt caſes 
be rectiſied; and where it is Lebe it 
is the leer itconvenience of the two. 
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. Though the e * 


by attaint for bringing in a verdict contrary 
6 evidence, has of late years been diſuſed, 
yet, in &vit caſes, a method more effectual 

40 redrefs the wrong has been ſubſtituted, 
1 is that of making application to the 
court, who, according to the circumſtan- 


ah, will grant a new trial, So. that the | 


party injured by their e be not 
—— a e 8 


5 lk Fri wrong verdia indeed 198 a 
e matter, a failure of juſtice in one 
inſtance ſeems unavoidable.: for if they ac- 


4 quit, the guilty, priſoner, | he. .cannot be 


ht to trial again for the ſame offence; 
but thbuld they condemn him wrongfully, 
the caſe is not * without a * ; 
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for the court of King's Bench may grant a 
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cal diſtinctions crude, their ſyſtem, of laws 


e and , 


b creaſed their wants, as tradin and com- 
mexcial intercourſe extended, Fr they ac- 
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' * conneCtions between man an Wan, as the 


new trial, and our. conſtitution has wiſely 


lodged a . * the Crown, ie remit. — 
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T HILE the, concerns 2 9 
ies moved 17 75 A arte ſphere, 
while their wants were few, their traffſe 
Jami: their ideas of the relative duties of 
life imperfect, and their notions, 0 of oliti- 


might have been l e 


avs: Ami 7 


But as a and OI in- 


quired more enlarged. ideas of the reciprocal 
duties ariſing from the various natural 
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145 5 rn the 8 5 b ity of cffabl 


i 


-CRAMIN A Lf 


: * 1 * 


ing and maintaining the political degrees of 
pre-eminence and ſubordination, every pro- 


towards improvement muſt conſe- 


quently have increaſgg the. alas of N | ; 


laws. Joy 

duns 5 debeo. <4] I Wu | 
A. people multiply, and the. beck *. 

property become mote various, the modes 


of acquiring, maintaining, and transfer; 


ting each diſtinct ſubject muſt inereaſe in 


proportion. Amidſt ſuch extenſive inter-: 
courſe likewiſe the temptations to injuſtice e 


and diſhoneſty will increaſe, and laws muſt | 
be provided, againſt every e e of 


injultice and opprriiog. Na b 
bos att e i $26 97 


As every e Atzen. 1 — A 
ks of religion, and perceive the neceſſity | 
of ſuperadding divine obligations to trength- 
en human inſtitutions, hence again ariſes 4 
Ts * 2 1 lein attention. 
1 wort, * Owing kia 2 
info vari ety... of concerns, which daily 
evgly: as ſociety ripened by. civil inſtitu- 
Ven mul PINE e the expedience of of e | 
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und UMitgvithing the vurids Gbjelts' of 
Juriſpradente, ' and of appropriatiug Gif. 
Ferent courts for the ne; * Elin 
* of Juriſdiftion. © 


'It world not only be impoſſible fe for RY Poa 
Fulges to attend to fuck an endleſs di verſity 
of tauſes, but the judgments concerning each, 
often depending on different principles, 
muſt in ſome caſes unaveidably occaſion. 
confuſion and ee in their * 
, enen v6 eee tnc 

| S426 1 1 Nin ih Heiz 
1 D e tlie boundaries between 
civil and criminal, And othicr Vationus ſub- 
jects of juriſdiction, were aſcertained: And 
thus, as religion extended its Here däflu- 
ence, its miniſters claimed peculiar regard, 
various rights were annere to their holy 
function, and ſeveral ſpecres of offener 
againſt the Divine Law were referred to 
the a gee: of ace gourtg. · 
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93 the power ar f ihe Be 


became more extenſive and better ſecured, 
Wir rights and e were ante ned 
to 


gi Hee r 11 ah add ex- 


tended ſocial intercourſe to diſtant regions, 
the” naval department becaine a 'necefſary 
obje& of conſideration; © and courts bf Ad- 

mitalty were inſtituted tö ſuperintend and 


determine ſuch matters as ; fell Within the | 
tnaticime province.” -. eee 4. HIS 
ors Mt 43.195 Leonolidiras ig 1 iH 
me feveral cburts of Common 128 
being governed by ſtatedd rules, and de- 


riding according to certain laws, it muſt 


nereffarnty happen, that thoſe laws, caleu- 


lated for the genera) good, ' muſt ſometimes 


ag e eee e ? 
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| Itis impoliible for the ſubtlety of man 


to foreſee, and obviate every inconvenience 
which ſprings in the courſe of civil inter- 


courſe, Nice and peculiar eircumſtanees 
will vary caſes apparently ſimilar, and it 


would be impracticable for the legiſlator 
to comprehend and diſtinguiſh them, fo as 


to 
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to draw ihe line between 3 — 
verity, iajuſice mn 


From! hence arple — 8 of inſti- 
ming a court of Equity, to moderate the 


the. xigours of the Common Law: A-court 


of very FT, * and moſt e Jari 
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9 MM. 
But 18 enumerate the PER courts of 
juſtice, to give an hiſtorical detail of their 
firſt inflitution, and of the nature and ex- 
tent of their ſeyeral juriſdictions, is foreign 
wo the deſign of the preſent eſſay, It will 
not however be improper. i thge the art 
gin; and give ſome account of the pie 
diction of che court of King's Bench, 
being more immediately connected 
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Of the ny, of King s Bench, __ 
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HE court, af” King's 3 
. originally the only court in Weſt- 
minſter Hall, and the courts, of Common 
Pleas and Exchequer; have riſen out of it. 


It was anciently the court, where the king 


of England uſed to ſit in perſon, and was 


therefore moveable with the court, or 


king” 8 houſehold, and called. Curia damini 
Regis, or Aula Regis, or Regia: And by 
Stat. 28 Ed. I. chap. F. the court is to 
follow the Reet Nee e 4574/57 
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bis court t hach ſupreche n the 


king himſelf being ſtill preſumed by Law : 


to ſit there, though judicature only belongs 
to the judges of the court. | 


10 . 00 the Chief Juſtice of the court, 


who was tiled Summus Juſticiarius, or 


s | Copley 
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Capitalie  Fuſticiarins -totiur- Anglie, was 
created by letters patent, but Edw. I. among 
other alterations ordained, that he ſhould 
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The ancient dignity of this Apres mas 


giſtrate was very great. He had the 
prerogative to be vicegerent of the King 


dom, when any of our kings went beyond 


ſea; " being generally appointed to 'thiz 
office out of the greateſt among the nobility, 


And he enjoyed that power alone, which 
' _ was" afterwards diſtributed among” three 
| other great magiſtrates; that is, he Had 


the power of the Chief Juſtice of the"Coms 
mon Pleas, of the Chief Baron of the 


Exchequer, and of the Maſter of the Court 


of Wards. And he commonly ſate in the 


| King's palace, and there executed that au- 
thority which was formerly performed 


per comitem palatii, in determining diffe- 


. rences which happened between the baron 
and other great perſons of the kingdom, 
as well as EY "wy pee 


other men. 
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But the Power of this: great officer hes = 
came at length dangemus to governments 

and obnoxious to the baronage. And as the 
Aula Regis was obliged, ta follow the king's 
beuſehold wherever it removed. ſo 
ſuits were attended with great delay 
expeuce, it was. tho right. bo. appoint 
two other Juſtices; 75 whereof were 
aſkgned a diſtinct juriſdiction, viz. to one 


' the North, parts. of England, and to the 


ather the South. And in the reign, of 5 4 
Edu. I. theſe divided juriſdictions were re- 1 
duced to one court; with a farther abridg- 

nent of their greatneſs, bath as to the dig- 

nity of the Judges, and the: extent of their 
juriſdiction; for theſe Judges were no longer 
choſen out af the nobility: as formerly, but 
aut of the commons, who were men of 
B in . n . 
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The util of this court, „ ; 
is till very extenſive; The Juſtices of the 
King's Bench are ſovereign juſtices of oyer 


Fad terminer, gaol delfvery,” and of *eyre; 
14 _s the ſupreme conſervators of the peace, 
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9 8 « "The 80 of the King' Bench wy 
ſovereign juriſdiction oyer all' matters of 4 
Ceiminal and a public nature, Judicially 
Þ brought before them; to give remedy 
2 either by the Common 15775 or by Statute: 
and their power is original and ordinary; 
when the king hath appointed them, they 

have their POE hoe the Law. 1 
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© Whinenen: crime is againſt the _ 
| Sd though it doth not injure. any parti- 
cular perſon, comes within the cognizance 
of the juſtices of this court; and no ſubjeR 

_ can ſuffer any kind of unlawful violence of 

injury againſt his perſon, liberty, or pol 

ſeſſions, but he may here have a proper 

-remedy, not only by way of ſatisfaction in 

OT EG damages, but by. the exemplary puniſh- > 
| ment of the offender: for this court is. 
conſidered. as the .cuſtos. werden. of all del 
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fully impriſoned, and n ll A perk 
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It is in the bGierelion of this court to 
fler fine and impriſonment, or infamous 
puniſhment! on offenders: and "they may 
it to any priſon they think fit; and 
the Law doth not ſuffer any ofher court to 
remove or bail any Pann; impriſoned by 
them. N evertheleſs this cqurt. may- grant 
a habeas 2 to relieve perſons wrong; 
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This court e See 1 
rity only in criminal matters, and pleas 

of the crown; but now it is divided into a 
crown fide Ah a Pleo ſide; the one deter- 


mining criminal, 6 the other civil 
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Laws, it will be proper, in 5 Oo firk 
| place, to fay ſomething of the Nature, 
3 Source, and Degrees, of Grimes, Toke 
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\HE word Crime, in OY: 1 
often uſed. with vague and indifſcri- 
minate application. It 18 frequently taken 
as ſynonimous vith Sin, Wa n 


ER Hen Ge. | * 3 


ber, Wan diſtinguiſhes: Autos 
| » Crime and a S. All Crimes, ſays be, 
are 
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indifferent, may be made. a Sin by a po C 
tive Law, Nay, ſometimes an action good 


ABA abate „ 


ure een not all Sins 1 
A Sin may be in the thought « or: ſecret pur- 
poſe of a man, of which neither A, Judge; 
nor. a. witneſs, nor any man can take notice x 
but a Crime is ſuch. a Sin, a8 gonſiſts f in a 
aftion againſt the Law, of Which action 
can. be 1 and ned by 2 „Judge, and 
convicted, or cleared by. witneſſes, _ Ars 
ther, that which is no Sin 1 in "ſalt; but 


15310 


in Itſelf may, by the Statute Law, be wear 
a Sin: as 4 a Statute ſhquld be made to 
forbid the giving of alms to a ſtrong ſturdy 
beggar, the giving ſuch alms after the Law 


would be a Sin, but was not ſo before; for 


then it was charity, the object whereof 1 18 
not. the ſtrength ot other Fe 11 the 
many but his rl 3 5 11 5 45 5 


#3» 
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But here, as 2 in =D 1 1 
8 ſeems to confound, his own. diſtinc- 


The can never make that a 


3 


Sin, . Was good in itſelf before the 


making of che Law z tough it may make 
mat a Crime which was not criminal before. 8 
1 . L 2 | In 
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In truth, no act whatſoever; which is not 
immoral ia itſelf; can be made. inf by any 
Lw. On tlie cbmtrary, if the Law,” af 
Laws ſbmetimes have done, ſhould' enjeit 
bat is wicked and againſt the Primitive 
bligations of reafon and "bdture, it would 
be e ob it; th6bgh; according t 
the aboye denon, it would" be a Crime 
e it.— 1 ther Benet Givi 
aws con tradiet "the Tabs” of "Nature, 
ouph the Hon-obſervapce) of the, fortnet 


may be a. & 1 , it canngt be 4 Sin. — 
Beſides, men, through 3 ignorance, or ett 


| of judgment, may violate the Law, =_ 7a 
not be : guilty. of Sin, © 18 eg 
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f is 7 r thereloes from m ; ut 
chat alt Crimes are Sins, but not a A Sins 
Crimes, that the contrary ems to be the 
juſter concluſion,” viz. that all Sins are 


crimes, but week Ee Bike?" ol but 
Vo in a i. nnn . Sn vo 
s Mer bens to have leckt A inaceu- 
racy is, the hat ing conſidered Crimes only 
A WE Ae nen 
25 in a mbre ibetal Land jak eonſtruction, 
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eee the Law of Na- 


tyre, or the Divine or Human Laws, is a 
(me: ſo that we may define à Creme to be 


4 tranſgreſton f Lauu, for. which! the "4 
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ke as true that, with reſpett to en 
Laws, there is a material difference be- 
teen a Crime and a Sin; for the latter 
nay be committed by intention only, of. 
which no human tribunal can take cog- 


nizance, unleſs it is made manifeſt by ſome © 


dual attempt, though the deſign be not 
completed, and then it becomes a Crime; 
for of a. naked intention no man can 
„ „„ 


7 


In the generally e u & ws f 


words, Sin is chiefly applied to denote 


private offences, and Crime to expreſs pubs 7 


lic Lk te on _y 
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We find this diflintion among "_— 
"mbns between the words crimen and delic. 
tum; by the firſt they underſtood public | 
1 Aa capital offences, by the latter, private 
"and expiable injuries. They likewiſe made 
A very accurate. diſtinction between pecca- 
tum and delictmum: By the former they ex- 
preſt acts of commiſſion againſt prohibitory 
Laws; by the latter, acts of 3 
Beinſ ee eg 0 5 eie 
bs Th 4 Hg} t WH | WY 
The Romans, however, or ufed theft and 
A other words of the like import indiſcrimi- 
nately, and we find crimen, pebcatum, delic- 
um noxa, 25 Ke. Nb ee 


We might ſelect inftances' of Une Kind 
- from many of the beſt writers, but it i 
be ſufficient to produce one from Cicero } 
fecond Book de Inventione, where he fays, 
Nen e mirum ſi nunc primum deliquerit, 
nam neceſſe ft. eum qui velit Peccare, 
1 e delinguere. 123288 
The Greeks, in this refpedt, 8855 to 
Neue been much morę preciſe; ; for ajpgprapua 
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; is moſt frequently uſed to ſignify peccatum, 
but the other words, ae. mrs &c. 


Su applied PO TO rn” 777 
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But though i in- our, 3 hs: is 4 


* difference between a Crime and a Sin, 


conſidered with reference to human juriſ- 


| 


diction; yet when taken in a more en- 
Jarged ſenſe, as ineluding Divine cogniz- 
ance likewiſe, the difference vaniſhes; for 
eyery intention or reſolution of the mind 


to do an unlawful act, though the doing 


of it be ann * a "Come been 5 


— che ntattly 
paſſes on our moral conduct, by which we 
are made ſenſible how far our actions are 


conformable to the will of that ſuperior 


from whom we derive all our faculties, is 


_ 
x | 


what wc call conſcience: and every thing 


which we do againſt the ſuggeſtions of 


e res as well as every ching we omit 
to do, which eonſcience enjoins as a duty, 
is in a greater or leſſer degree a Crimę, 
and 4 breach of the Law of N: ature, : 


* i * 4 * * 
g's | 
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| 25 In ibis enlarged: acceptation, I hall uſe 
* tte word and taken in this ſenſe,” Crimes 
3 may be conſidered, either as they regard 
bpb0o0eurſelves, or as they concern others. 
There ate duties relative to ourſelves as 


well aß . Mp ag W's 5 
A ep Lic. PNA 77 


x © 


ui izt cody tt «eh 
> Man 3 by 1 the liberty 10 
uſing; his faculties conformable to right 
reafong/ it follows, that every abuſe of his 
| Kaculties/ in comminting, or omitting any 
act, againſt the dictates of right een is 


in ſome degree a Crime. 0 den 


25 FPbriety, eonlbquently, where it 4s "OY | 

W. A8 not accidental, and all acts of in- 
temperance, though their conſequences 

may terminate only in ourſelves, may be 

tanked among the leſſer ſpecies of Crimes, 

us being eontrary to the Law of Nature. 

| Offences committed through ebriety, luſt, 
ces. are dy A gorle, and others, called 
: mised Crimes; as being partly voluntary, 
ae party involuntaty, 0 W117 . ff . 

1 S 3510. 6 Dy 
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But indeed, ſtrictly conſidered, though 
theſe Crimes. immediately affect ourſelves, | 
yet  conſequentially, and remotely, 


may concern others; not only as the 1 


example may influence others to the like 


tranſgreſſions, but as ebriety, luſt, ang 
other acts of intemperance, diſpoſe and 


provoke us to do N to the * * 
| , n 811 n KIT: + 
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tins of moſt countries have provided pe- | 
nalties againſt acts of intemperance, not o 
much as they immediately reſpect the indi- 


vidual, but as they conſequentially endan- 


ger the order and ſafety of ſociety; the 


preſervation of which ought. wu be the . 


1 
les is indeed to be milked, that TL 


1 were more attentive to prevent and 


reſtrain all acts of exceſs and intemperance, 
and all thoſe ſlighter offences contra bongs | 
mores,” which certainly lead to the 6... 
ſion of enormous and capital Crimes. Slight- 


gs e N for the breach 
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OS theſe th duties, might had the 


neceſſity of ſevere and wn rt an 
* jt e n 


4 N. . * 
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0 make 851 citizens, we 1800 weak 
2; priori to make good men; whereas * 
man laws ſometimes , a moſt” 


| poſterous and inverted method 2 29er 17. 


But we may be aſſured, that bad men eln 
never make good citizens; and it is only 
correcti ng the morals of the former, that 
5 ye can | render the 2 uſerul in fociety. 
n 
„ IE which remove a member 
out of the community, weaken the whole 
body; whereas wiſe regulations, and mo- 
derate penalties, 2 priori, ſtrengthen ſociety, 
by obliging every individual to an pracece 
of moral no. 


. 
4 


Haring ſaid thus much of the Nature ie 
Crimes, let us proceed to inquire into the 
| Zource of Crimes, 
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Fe wi the Source Cl Crimes. 
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* E Soni of Crinies. may be Pires 
dered either as general or particular. 
The. general Source of Crimes ariſes from 
he miſtaken, apprehenſions of thoſe who 
prefer ſome preſent! and apparent good, to 


tereſt; for as every man naturally wiſhes 
bis gyn good, bis actions are therefore 


directed to what he conceives will have. P £5 


; tendency to that end. 


rhe cortical 5 1 9 7 Crimes are 


Pride, envy, ambition, luſt, avarice, hatred, 


revenge, and every other ſelfiſh affection 
indulged to excels: and theſe paſſions will 
operate with greater or leſs force, in pro- 
portion as the objects which excite ther 
are More or leſs conſiderable, | IP 


tb, 


a Ii is indeed impoſſible wholly ta extir- 
Pate et cauſes of delinqueney; but we 


the prejudice of their future and real in- 


1 
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may . nevertheleſs. weaken their influence, 
and obviate their effects. The ſeeds f 
Pride, envy, ambition, G though inhe- 
rent in our nature, may be checked in their 
growth. The force of education Will con- 
tripute greatly to reſtrain their progreſs; 
and what education is to an gi good 
"IF" are to _ _— e e 4 
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Were ie a moſt juſt and 
equal, the citizens will be moſt yirtuous, 
und conſetnently moſt happy. As we re- 
Hove che cuuſes which inflame pride, envy, 
ambitio, Fr. we prevent the 'conſequeners 
* . e rapine, and ſlaughtet. 


3 D186! I A: $4305) dy 


- The vaſt diſparity which human policy 
Pack eſtabliſhed among beings whom Na- 


N ka ”s AY 


ture made nearky equal, is bne of the möſt 


fertile Sourtes of thoſe Crimes and ealami- 
tes which difturb and _ on "Mt 


4; 18 . very appareat, that a 285 
tain degree of pre- eminence and ſubordi- 
nation, is eſtabliſhed 11 Nature: and if we 


O e ING e ,of 2 
hs the b iN "i 


bo 44 + 


l lde eee tgp 
eee and eorporeal facukies among he 
human ſpeeies, even in «Rate of infaneyy 

we may reaſonably concltide; that fame are | 


formed for mare arduous and Hberat p 


fuits, 'others for more com d fervite 
| ments t— in ſhort, that ſome art 
bort —— eee 5 0 r 


bar 65 2563 nne 053643 ene 

Nature, however, conld* never have itis 
tended ſuch a diſproportion, as entbles/gne 
man to abuſe” her gifts, to turn” affluence 
_ nts luxury, and pre eminenee intb tyfun- 


ny; while another is precluded fromthe 


common benefits ſhe has beſtowed; deprived 
of every opportunity to! catttivate and im 
prove reaſon, and ſometimeg left deſtitute 

even of the means to nouriſh his body and 
preſerye-his exiſteheel Nature could hewer 
hate intended ſuch extremes as bete“ te 
deſpotic tyrant and groveling ſlave. But, 
What is more, Nature is not abooum tublel for 
chat inverſion of her order and decrees; ch 
often gives che man à right te commalid, 
whom wma, e Haft. Toids 
n el: get (88183 IT 107g 34¹⁰ 1103 10 
deer E ene There 
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_ diſcretion to perſevere in a courſe of -laud- 
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There is a conſeiouſneſs in moſt men 
Which tells them, that the diſproportion 


which policy has eſtahliſhed is injurious and 


les ſpirit of competition, , which, begets in 
men a deſire of equal diſtinction and power 


with others exalted above them; and they 
concelve, that an addition of riches and 
authority will afford them an increaſe; of 
happineſs. „Hanne; * 100 1 nf4 


e e Ar ett enen 


All, however, have not the virtue and 


able emulation, and to ſeek the attainment 


of their wiſhes, by their own unwearied 
„labour and application. | The greater part 


will have recourſe: to fraud or force, in order 
to advance their fortune, and obtain what 
_— ee to be he means. of e 


e ls bs i de che | 
temptations to violence and rapine, in ſuch 
where the inequality is ſo great, that their 
abject ſtate deprives them of every means 
of pm akin "= wa Rot them un- 
Wich 5 wtored 


in his marking the Degrees of Delis i 


enn 


159 
tutored by education, unaſſiſted by. good 


— nw deſtitute of * Es 
nenen, 
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"Under theſe circumſiances, ſhould urgent 
neceſſity inſtigate the: wretched to injuſtice, 


Sikh 4 . 


may it not be aſked, whether their Crimes 


ate not, in ſome meaſure, the natural A 10 
ſequences of their unequal lot in 
Do not Civil Laws puniſh them for Crimes, 
which Civil Inſtitutions lead, them to. com 
mit ? And does not the true ſource of their 
erg 
owes. Ugg ub Fire Soft Alt Sch 
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quency, reckons thoſe Crimes to be 
heinous, which directly tend to the 


nour of the Supreme Being; in the nent 
Claſs, he ranks thoſe which are offenſive to 
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Geri 
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Utotb'the Public peace of the city; ana 
after theſe he places Crimes which regard 
individuals, which he ſubdivides into Crimes 
Noting either fe or membet. In the 
= you "he claffes Crimes tending to 
or deME private Families;” of which 

on ö the fupport Hg Phil 
ks as he obſerves, "tanks adatery. be. 
fore homicide”! In the neut degree, he 
cönfiders Oriines which/prejudice of defttey 
Vidfe things which are fubſervieht tb the 
neceſſaries or conventeneies of life and in 
the laſt, thoſe which injure the reg 
B of n Eitizen, on * 


W 


Nonteſcuieu, who! bt & bends in ſub- 
"Nance with: Pu endorf, reckons four De- 
grees 'of al. "Thoſe of che firſt claſs, 
he ſays, ſhock the religion thoſe of the 
ond, "the" merle; e de e 
ace; and of che fourth, the ſecurity, of 
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Abele fever ra D exrees. "of Del elipquency 
Sond, tm in 4 great mealure E. With hie 
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arrangement in the Deealegtie in Which = 


the Crimes feſpecting religion and mbfils 
are placed before thoſe which cbfcern pro 
erty; or the political welfare of . 
wt) ei eee . 59) 34 
0 indeed, without e e e 
wo ate led to this atrangement by the ob: 
vious direction of natural reaſon, Which 
teaches us that cauſes. are anterior to effects: 
| Offences againſt religion and morals, there- 


every other e e th mes. 
Kei $14 A W Nu FAS" EM ty 
This ſhews * 3 divi- 
ſions in our Criminal Laws, in which; by 
an exroneous and unnatutal arrangement, 
the Crimes againſt the primary laws of re- 
2 morality are poſtponed) to thoſe 


of a ſecondary nature, ee ee 


ore, ſhould be conſidered in the fitſt place 
ſmee they certainly are the foundation of 


| Political intereſt Kanes 798 1 — ; 


46 Gaby bylo t dhe: af gl a to, one; aff 
This por verted order has been ee 
the firatigh and groundleſs ditinftion-ellicls 


. Is igel. between moral ank 
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8 | ticularly. mentioned- and. obſerved upon by 


an 4 diftingion. b 
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Ir nia be obſerved, however, ans as 


eee eee Fares Fre 
of different natures, ſo there are likewiſe 


nature. In the latter, the difference ariſes 
from the greater or leſs degree of malignity 


perceptible in the criminal act. Many nice 
and ſubtle diſtinctions of this kind are par- 


other Writers; but an attention to ſuch 
ſubtle diſtinctions does not properly fall 


within the province of a legiſlator; for it 

is impoſſible for laws to anticipate and 
diſtinguiſh the particular circutaſtances 
which may palliate or aggravate the ſame 
ſpecies of offence. This is more properly 


the office of a Judge, who is veſted with 2 
diſcretionary power of adjudication, ac- 


cording; as the intention of the delinquent 


Rove ka ll piv/egr WR criminal 


1 
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The dra leer geg of theſs: re- 


fined diftinions is unneceſſary here, as the 
principles of our Canſtitution do but in a 
few caſes admit of a diſcretionary power in 
judgment; though, where particular cir- 
cumſtances appear favourable for the delin- 


quent, and are reported to the Sovereign, 


e in en d en en 
tence. Mind eee 7704 11 800 ig 1 
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But e fren the. Sovereig gn cannot, ex b pt, 
is caſe of. nobility, alter the ſentence of the 


law, and decree a lighter or more grievous | 


puniſhment, according as there appears to 


de a greater or leſs degree of malice and 
iniquity in the circumſtances of the crimb- TS 


nal act. Therefore all that the writers 


above -mentioned, and others, have learn- 175 


edly written about proportioning of puniſh- 
ments to the different degrees of atrocity 
which diſtinguiſh Crimes, is by no means 


| 1 to the: ware: We our otra 
_ | Oh 


A + Ny theſe a REY reſpedt to to 
Crimes, let us paſs in order to the: mo 
deration of 8 0 
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| Pong * bus been briefly defined by 
 Grotitts, to whoſe definition Selden and 


Puffendorf ſubſcribe, to be © an evil of ſuf- 

- . Fering on account of ſome bad action; ma- 
nam palſtonit ob malum ations,” But this 
does not ſeem to be a complete definition; 

for many evils may be ſuffered in conſe- 
quence of ſome bad act, Which cannot pro- 
perly be called Puniſhments. Beſides, 
Puniſhments are often inflicted, not only 
for crimes of "commiſſion, but alſo of om 
enz, which laſt are not at all comprehended 
within the above definition. More amply 
defined, therefore, 4 Puniſhment i 1s an evil 
which a delinquent, ſuffers, unwillingly, by" 4 
ße order of ſome lawful ſuperior, on account 

1 5 of ſome att done which the law prohibits, 
li or ꝙ | ſomething omitted which the law 
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From hence it follows, that 4271 pain or 

ſuffering, willingly: ſuſtained, ſuch as the 
- penance or mortifications enjoined of ſuf- 

fered by Romz/h prieſts, or any misfortunes 

or loſſes which we ſuffer by neceſſary. con+ 1 

ſequence, cannot be conſidered as Puniſh- . 25 
ments. It is, for inſtance, a misfortune to | 
achild to be reduced to beggary on account 
of the forfeiture of an offending father, 
but it is no Puniſhment, The evile'like :- 
wiſe which ſubjects ſuffer, from the 'weak= - 
neſs or iniquity. of government, are misfor« i 
tunes, but not Puniſhments. Theſe caſes. 
as Puffendorf obſerves, who agrees in his 
refleftions with Selden, are fatalities inci- 
dent to mankind, ſuch 15 fire, e 
lickneſs, . | 


Accidents alſo which happen in conſe- 
quence of delinquency, cannot be deemed Pu- 
niſhments : As where a delinquent, in the 
proſecution of a criminal act, loſes his 
health, or is beaten or wounded; the 
pains or ſufferings inflicted on him by the 
pry” e or by any other than the 
| 3 8 M youces: e 
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1 ſovereign power, are not, properly ſpeak - 
OE... Puniſhments, but aQs of hoſtility. 


We, . e eee eee aan 
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\untawillingly, but is alſo inflicted by ſome 
lawful ſuperior, on account” of the vialation 
| F ſome mandatory or /probibitory law.” As 
. e ſearned Selden obſerves, the antecedent 
| "IM crime is the efſence of Puniſhment; and he 
very. properly objects to that remark. of 
Plato, which is in ſubſtance, Non 1 
| "ppt eee eee | 
| 3 After 0 1 0 r is, 9— 
_ next ſtep leads to conſider the ame nd 
| „„ en of Funiſhmente, ? 
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5 2 the wy and Proportion. „ cy 
oe  Puniſbments, 8 e 


Ire diſputed gs _ 
learned, whether Puniſhment 3 18 to, be al 

directed according to COIN. or di 
 butive juſtice, | 
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| "They hb es it to ifcibitive fk IC ; 
argue, that as more grievous Puniſhmeyts 
are inflicted on enormous offenders, and , 
8 light ones on more petty. criminals, there- „ 
fore their quality is diſtributive; To Which | 
It has 2 anſwered, That the Proportion 
obſerved in Puniſhments is conſequential, . 
or by accigent ; and that ſuch Proportion is 
not the firſt or principal object of conſi- 
deration; - for that, in infliting Puniſh- * 
ments, it is not receſſary to compare one . 
crime with another, and weigh D 85 
portion they reſpectively bear, in order to 8 
4 * adequate Puniſhments to each ; but 
wy 
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that every crime ſhould be examined abs | 
ſtractedly, and a heavier or lighter Puniſh- 


ment decreed, as is 1e niit for the 
. 2 
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But this jy po — appear WA | 
factory; for, in order to regulate the de- 
or of Puniſhment, which it is requiſite, for 

the public good to, inflict for different 
erimes, a compariſon muſt be made between 
the different ſpecies of offence ; ; and before 
it can be determined, what degree of Pu- 
niſchment is neceſſary for the public good, 
we muſt carefully examine, in what degree 
| the public ſafety or happineſs js injured or 
endangered by the crime in e ; which 
examination neceffarily ſuppoſes a previous 
compariſon between the relpeQive criminal 
1 , 1 9400 1s 
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* Private men, indeed mays. in the beat of 


 repengg conſider, an injury by itſelf, with» 
out any comparative. view; but the calm 
and diſpaſſionate mind of the legiſlature, in 
adjuſtin 1 gngls with a view to the 
ä wad 40 Wa and wee 
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led to 3 e@wpariſon of the crime under con 
ſideration with he ed OR! Wo 
e ee 1 oft 2371 % 
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They who. 1 are * opinion, 10 Puniſh- 


juſtice,. ſeem to imagine, that Puniſhment 
is due to offenders in the nature of a con- 
tract. The judicious Author of the Hiſto- 
nal Law Tracts has accurately traced the 


conſequences; ariſing from this principle af 


conſidering Puniſhment as a debt, and hag 
ſewn how this notion made room for 


compoſitions, which by degrees took away 


the right of Fe unn 


Nothing more, W ap, be. meant 


by ſaying, that Puniſhment is due to him 
who has offended, than that the magiſtrate. 
has a right by law to inflict Puniſhment on 


an offender; for he to whom any thing is 


the thing due from the dehiot; but it would 
be abfurd- to ſay, that the criminal hath a 
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ments are to be referred to commutative 
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due, or the creditor, has a. right to demand 
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krime in queſtion, in a comparative view, 
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—_ we conſult che evident and natural 


operations of the mind, we ſhall find, chat 
we cannot conſider in what degree the public 


good is injured or endangered, unleſs we N 


the fame time conſider the degree tbe 


with regard to offences of a ſimilar kind. 


As for inſtance, if a rt is the kind of of- 
' fence under contemplation, / the mind of 


the legiſlator 1 is unavoidably led, by a train | 


of ideas, to compare it with the greater e or 
leſſer ſpecies of offence, * les. 


ln 


As the 1 aht riſes in its com- 


parative view, if it compares this offence 


with rebellion, it perceives, that the latter 
tends ' more immediately, and directly to 
the prejudice and danger of the public good, 
than the former. Again, as the mind 
lowers: the ſcale of comparifon, and com- 
pares a riot with a private aſſault, it per- 


* — 


ceives, that the former hath a more 


immediate and direct tendency to injure 
the public than the latter, and conſequently 


concludes, that a riot is an intermediate 
offence, which - ought not to be puniſhed 
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ſo+ grievoully as an act of rebellion, and 


yet more ſeverely than a private ꝗſſault. 
80 that the legiſlator does nat conſider the 
crime by itſelf, but examines it with re- 
 farence to other offenes, and \ regulates 


his Puniſhments according to diſtributive | 


. 
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en ee likewiſe, ſeems to 8 in 
eur of diſtributive juſtice; a8 is evident 
from the contents of the 4th chapter of the 
12th book of his L Eſprit de Loix; and 
allo in the 16th/ chapter of the 6th book, 
where he ſays, It is eſſential to obſerve 
a certain harmony among Puniſhments, 


4 pecayſe it is eſſential to prevent z W 
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on the 4 fre Ends o Pun 2 


ANY have confidered the Ends 85 
"Puniſhment only under a. twofold 
e ; chat is, with reſpect to the amends 
ment of the delinquent, and the example 
of others: to which ſome have yery pro- 
perly added a third, hich. * > FFT 
WI. 1 01 A 2d. ene 


The e ee of example, 3 in 


10 often inſiſted upon, does not ſeem. ta 


have ſo much weight as is often aſcribed to 
it; for delinquents are frequently hardy | 
enough to perpetrate the moſt atrocious 
Crimes, even when malefactors are, for 


the ſame offences, expiring before their 


eyes, with all the ded. circumiiances 
of agony and infamy. Men whole de- 
praved diſpoſitions” lead them to the per- 
petration of capital offences, are {li ghtly, 
1 at all, — by the ſufferings or pu- 

La niſhments 
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| niſhments of others. The violence of theic 

inordinate and vicious appetites over- rules 
al conſiderations of danger to themſelves, 
and effaces all. impreſſions made on them 
by the deplorable fate of other offenders. 
Their imagination preſents nothing to 
them but the advantages they expect to 
reap. from | their fucceſsful villany | on 
one hand, and the deluſive hopes of con- 
 cralment or d on the other. 2 
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14 ever 254 pas of. 1 or dhe 


terror of example, comes acroſs their 
thought, ſuch reflections are ſoon obli- 


terated by the more flattering proſpects 
which ſtrike their ſenſes, and corrupt their 
judgment.. The End of Puniſhment, there- 
fore, N age to —— a a to 
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e 8 different. 8 
dannen into three diſtinct ſpecies of 
2 the firſt, regarding che offender; 


wn econd, reſpecting the party injured; 
the As concerning every one indiſcri- 


01243 minately : . 
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th "Nothing White ſeems more evident; 


n CONSIDERATIONS on 


minately : and in'thoſe diviſions 
follows him: * eule 1 8 999 A W541 
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n would he to no. > purpo NY nts 
their 1 nice diſquiſitions about the 7 niht of 
inflicting Puniſhment i in A State XN Nature, 


and to whom it belongs. It ſeems needleſs 


to prove, that ſuch right naturally belongs 


to parents or preceptors: but Bafa 
ſeems to be Juſt in his objection to Gr otiut, 


who thinks it appertains to every one who 
has judgment to exerciſe” it, and is not 
contaminated with the ſame vicess. 


" hes 3 Nr . 
\” We” & i%. Þ 0 -þ| ö 7 So nl 


than that the kind of Puniſhment, which 
has for its End the amendment of the de: 


Unquent, cannot be "extended to death; 


and Puſfendorf's objection to this poſitioti, 


| ſeems to be rather ſubtle than ſolid.” Where 
- wickedneſs is incorrigible, he obſerves, the 
juſter opinion is, that it is better for the 
delinquent not to exiſt any longer; and he 
quotes a number of an in es wi 


me reflection. 
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\ When we ſpeak of Puniſhment. W 
ben to the amendment of the eriminal, 
ve certainly mean his amendment in this 
life, Which is abſolutely. defeated. by put- 
| ting him out of the world; and treo 
the diſcuſſion of this point does not pro- 
perly belong to this head, which conſiders 
the End of Puniſhment with reſpect to the 
amendment of the criminal. Whether it 
be for the benefit of a delinquent, : 2M 
incorrigible, to be excluded from, 2 3 
or to remain it, is more than human 2 
judgment « can determine: For it is at leai 
poſſible, chat the delinquent whom we 
e irreclaimable, might, if zue 
with life,. forſake the habitude of evil; and 
we aſſume greater ſagacity than belongs to 
our finite comprehenſion, when we pre- 
ſume to decide, whether it is better for a 


criminal, mk N to e alone, 8 
. d or bn. hc 
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Beſides; arg rare | 
linquent to be irreclaimable? As men, who 
labour under dangerous bodily: diſeaſes, 
often recover after wy have been deemed 
5 i incu- 
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incurable; { criminals, "hong arrived 0 
the moſt exceſſive pitch ef profligacy, often 
Lefbtm after they, have been Judged irre 
_ Ublitnable,” There is a firohger hal 
| between the natural aud political. % 
than is generally ſuppoled: Now, 1 oul 
we not condemn 4 Phyfician | who Soul 
beider lis patient to be put io Mars be- 
cane. he conceived it to be beyond "the 
power of medicine to reffore him! How 


- then mall we Juſtify tlie. legillator who 
commits His political patients to the hands 
| bf the executibner, Perhaps on the, firl 
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Is political, as well we in natural ma- 
nadies, "we tuft ſerve" ſcmething to the 
operations of Nature. Her effofts often 
accompliſh what human art and policy « can- 
not effect; and it ſeems to be the moſt 
unpardonabie vaſhneſi arid injuſtice, to con- 
fig criminals to death as irreclaimable, 


without trying nenen, "Work 
their reformation; 1 


te! 4 
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This End of Puniſhment, however; 

which Selden reckons among the final . 

eaſes, and which ſes the reformation 1 

of the offender, ſhould be purſtet with | 

great caution and moderation. And as 

puniſhments of this kind do not extend to 

death, they ſhould be calculated rather to 

teclaith the delinquent by their equity aud [ 

lenity, than to drive him to deſpair by 


their rigout and ignominy; for it is mitch', = 5 
ſafer to deprive! a criminal of life, Wor to Rs 4 
render er ee 1 e, 


0 to the ſecond End of Pane 
which regards the benefit of the party in- 


jured, that, according to the writers * | 
quoted, is obtained either, 


in, By curting off the dlinquen. 115 
£4 

edly. By depriving bim of the. means 

' of doing miſchief, which may be effected 
bi his impriſonment or dan{thapent. ith, 


ly, Wee ki rm ni. a 75 
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Through theſe ſeveral heads. Puſtendorf 
follows the ſteps. of Grotius, though, they 
both ſeem to have treated this point but 
ſuperficially. They conſider the right of 
private revenge, directed to the ends above 
enumerated, as exerciſed; either by the 
injured. perſon himſelf,” or by ſome indif- 
ferent party; but under this head, which, 
reſpects the intereſt of the party injured, 
they, have taken no notice of {pecific retri- 
bution, which. ſeems to be a very mate- 
rial point for conſideration; for though the 
death, impriſonment, or baniſhment of the 
criminal, may be conſidered as ſome. ſort, of 
recompence to the injured, yet, if properly 
- analized, it is, with reſpect to him, rather 
a gratification of revenge, than a retribu- 
tion, The ſuffeting 85 the criminal is is of 
no more real ſervice to him, than it is to 
any other individual in ſociety, farther 
than as his . paſſions are more irritated. 
The End of Puniſhment, therefore, With \ 
reſpect to the intereſt of the injured,” 18 not 
anſwered, when no real utility or recom- 
pence reſults to him, and he reaps no other 
ſatisfaQtion than chat of private reven ve: : for 
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revenge, Hough it is a reaſonable found. 
ation, yet it is by no means a juſt End „ "YN 
Puniſhment, which ought, where WW 
practicable, 15 o provide recompence for paſt 
injuries, and ſecurity againſt future wrongs. 
I e 

Wich regard to the third End of Puniſh: 

ment, as it concerns” every one indiſerimi- 
nately, the modes of accompliſhing 1 it are 
the ſame with thoſe mentioned under 
laſt head; for the, general intereſt and ſeci 
rity can be procured by no other means, , 
than by putting the delinquent to dea th, | 
by. hai baniſhin g. OL reforming 
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* does not belong to this End of Puniſh- 


ment, ſince that can bez "0 _ 5 
|injured party him. aa 
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| Tis ddl wipes) "R ace firſt 
| inſtitution of human polity, . the en- 
aQting of Laws in Criminal Caſes was the 
principal, if not the only object of legi- 
fative attention; and as Criminal Laws 
ſeem to have been the firſt, ſo they fill 
continue to be the moſt i important concern 
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ours, which boaſts of Liberty for the prin- 
. of its an ought to be par- 
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In order to approach the nearer to this 
perfect ſtate, we ought always to keep in 
view the bude which we propoſe to ug 
eee ni of rimini Lawg.” 
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38s CONSIDER ATION" 
lx By the judicious petining of the 
| Law, te eréste; by reaſoning, 4 prioris a 

deteſtatibn of; the erime forbidden. It is 
not ſufficient that a Law is merely pro- 
hibitory and penal, but it ought firſt, by 
Unt of reaſon and perſuaſive argument, to 
ednyinge the judgment, chat ſuch prohibi- 
tion and penalty are quſt and expedient for 
the good of ſociety; for men, in moderate 
"1 governments eſpecially, are poo "uy more 
by reaſon than Tye” | 


{ ern Aer 1 
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+ _ 2dly, Their x next care will be, to adapt | 
and e Funiſhments, as nearly as 


may be, to the different degrees of ol. 
fences. 


„ r ike eig e YAAV”; 

„ Jaly, They will a eee 

may, in all caſes where it 18 Pollible, be 
_ made'to"the Party injured; by the Crimi. 
nal: For all Laws are imperfect which, 
by the puniſhment of the Jelinquetit tell 


gratify the revenge of the proſe- 
ac ed Prong for his” 12 75 


| fee 4 


#1 - 


7 4 . 
* Tx : © 
k BR, 


% 


Athly, 


n LO i NY Ko A * 


"CRIMINAL LAW. / 183 
' 4ttly, and laſtly, They will ordain, that 
{Gtlafadtion be made to the State for the 


injury done to the government, by diſ- 
turbing the t or UN e the purity 


. 


+: Theſe 4500 to be _ pringipal; objegts 
which the Law of Nature, and right Reaſon 


have pointed out for the attention of Law- 
givers,” All political Laws which contra- 
dict the Law of Nature and Reaſon, are 
abſurd and unjuſt. Gavernments are rela- 
tively. good or bad, in proportion as their 
political inſtitutions are Fan et to 
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But as moſt S aaa our own in ſome 


a degree, appear to be governed by a ſyſtem of 


| 


policy not only inconſiſtent with, and repug-» 
nant to theſe native Laws, but alſo con: rary to 


the conſtituent principles of their reſpective 


governments; it will be worth bur enquiry 


to examine the frame and tendency of our 
Criminal Laws, both with teſpect to the 
* of —_— reaſon and of Nate | 


El "Ws SEQT, 


1%; CONSIDERATIONS on 

: 4 '% "& \ ; 1 
+ 

"Is, 90, Mo Thi; op YO | Oe Go tf bet ps 

\ 100 11 14 Wii 


1 ma. „ 


Of the 8 N of Eu 


vn ee of our Ota len 
| 1 is not only an object of horror, but 
1 the dſproprton of them ia fubjeR for 
be all-proportion of puniſhment is 
deſtroyed. They breathe too much the ſpi- 
rit of Draco, who uſed to fay, that he pu- 
niſhed all crimes with death, becauſe mal 
crimes deſerved death, and he could find 
na higher for the zz neſs 
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ments ſhould, | as nearly as poſſible; bear 
proportion to the offences committed; and 
3 that it is both unjuſt,” and injurious ta 
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thin Ghgiti6ns ;"'or * whit ue acquires by 
"neceſſary implication, as means Tequiſite to 
the end of government for the common 
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Now, it is clear that the people could 
not nibly, transfer a right which they 
could not lawfully claim themſelves. It 
will be allowed, that no one has a a tight to 
take away his own life; conſequently, ſince | 
he himſelf can, in no extremity whatever, 

put an end to his own being, he cannot 
have given the magiſtrate a right of inflict- 
ing death upon him; and the arguments 
which would endeavour to prove the affir- 
_ mative, might with equal ee 
\ in indication af feder au WY 4100 


a 2h is inderd alledged by.the entern e 
this ſubject, that the right in queſtion is not 
transferred, but, velinquiſhed, Which is 
nicety 20% cli ROUT alan; 1dr. 
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e that as Puniſhment is 
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i chat eannor happen agalalt zation 
which he brings upon himſelf,” therefore it 
1 dficult to esplain tow a mat can hade 

the faculty of puniſhing” himſelf, and be 
able of "Aly a transfer of it to an- 


other. Amit nh 40 nos ld 
. 2 wi 
Balbo. 21: 10 NN. 2191 n tion 


Ih, dige be "endeavours, te 0 ſolve 
thus: e, lays ke e, in natutal Lace by 
145 mixture of A ſimples,'a compour 
; may be produced, in which *qualities' are 
diſcovered not to be found in any of the 
Timple' ingredients; ſo bödles politic; com- 
poſed of ſeveral members, may have rights 
keſulting from their union, Which ate not 
inberent in any individual: : thetefors; bn. 
tinues he, the magiſträte or fupreme body 
politic may have a right of inflicting pu- 
niſhments, which was not before in an ny | 
inchvidual: and this, he adde, is eafily 
ecdunted for /if we'Tuſpole that every A 
binds himſelf, Hot only to protect others, 
bur” to bend MW el force againſt him 


whom the matzittrate deems wetthy' of pu- 
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Jo chis it may be objected, That in this 
obligation, by which every one is ſuppoſed 
do de bound, the criminal himſelf: muſt. be 

included; and Puffeudarf, bad, before very 
_ juſtly obſerved, hat no one can be under 
an obligation of devoting himſelf to puniſni- 
ment; conſequently this way of reaſoning 
does not ſolve the difficulty, „His argu- 
ments indeed, on the whole of this point, 
ſeem rather ſpecious, than ſatisfactory, and 
wan W verbal than ſubſtantial. 


1 is true, that the right. of infliing 
puniſhments, 72 nomine, was not in any 
individual previous to ciyil inſtitutiogs 3 for 
Puniſhments, ſtrictly nen een 
aten * Page * 


* Neverthelefs, 7 5 ry Sun of 
Nature, having a right of private revenge, 
though every cxerciſe of ſuch right is, pro- 
perly ſpeaking, an act of hoſtility, and not 
A age got vet Funiſhment, or the cixil 
right of public vengeance, was ſubſti 
iy liey of 2 natural *. of private re- 


yenge; 
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enge, which belonged to every individual 
in a State of Nature. 80 that the diſtine- 
tion appears to be merely verbal; and what 
in State of Nature was a right of private 
revenge in every individual, is, in Civil 
e a why . en 


a . , % Y af wi . > þ 
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Alen _ 1 * dab es the right 
of puniſhment in Civil Society cannot. juſtly 
be extended beyond the limits which reaſon, | 
preſcribes to private gs in a erg of 
Nature s: e 


be Author of the Hiſtorical Law TraQts olſetves, 
„That reſentment, when confined within due bounds, 
is authoriſed by conſcience. The delinquent, ſays be, 
is ſenſible that S may be juſtly puniſhed; and if any 

_ perſon, preferably to others, be intitled to inſſict the 
puniſhment, it muſt be the perſon injured. Revenge, 
' therefore, he concludes, when provoked by inj jury, 6r 
voluntary wrong is-a-privilege; that — every 
perſon hy tha Law of Nature ; for we have no criterion 
of right or wrong more illuſtrious than the approba- 
tion or diſapprobation of conſcience: and thus the 
firſt Law of Nature reſpecting ſociety, that of abſtain- 
ing from. injuring others, is enforced. by the moſt, ef- 


* * 
* 
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This right of private revenge may be 


ſurrendered or transferred to the magiſtrate; 


trary right over the life of another Even 


min a State of Nature, one man could not | 
Jjuſtly take away the: life of another, but in 
caſe of abſolute neceſſity to ſave his own. 
Every one has certainly a right to defend 
his perſon and his property againſt Yio- 
lence, and to kill the aſſallant, if he cannot 
ef ſecure. —_— and his poſſeſſions, 


F "1 O72 8% 


” 
x4 


"The defence of. our poſſe 13 Me. 


mately conſidered, is in fact the defence of 


our perſons; for if an aggreſſor invades 
our property with force, and we are reſo- 


lutely determined to maintain it, our per- 


ſon then becomes che immediate obhect of be 


if 13 HENNA tr” 


* 141414 J 
nnen. 11 
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defence. 
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n is well obſerved: in Mee en a 
of England, B. iv. that the right of puniſhing crimes | 
| againſt the Laws of Nature, as murder and the like, 


is, in a State of mere Nature, veſted in every indivi- 
dual; and that the firſt murderer;” Cn, was fo ſen- 
ſible of this, that we find him in Gmeſts, chap. iv. 
ver. 14. expreſſing his apprehenſionsy that -whoever 
+ ſhould find him would ſlay him. 5 
ut 


- 
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But all expedients ſhould: be tried before 
ve proceed to this deadly extremity. That 
TIEN but apparent neceſſity. can, juſtify 
the ſlaying of the aggreſſor, is evident from 
the tenor of our laws, which declare, that 
the danger, in which the layer is, muſt be ſo 
great, as that it appears to have been other: 
wiſe inevitable; and that the defence: ought 
to be always even ene AY not * 
we rereng e. 
A Od nd PIPES: STC nh 
The lay will 555 t allow it to be jullibable, 
in caſe of ſe defendends, to kill any one, 
even though we are aſſaulted, if the party 
could fly from the danger; and the Law will 
not countenance feigned flight, in order to 
gain breath, and fall on afreſh, but it muſt 
be a flight from neceſſity, as far as the party 
can, until he is driven by the aſſailant to a 
wall, ditch, river, or ſome. ſuch. extremity, 


io chat there is a moral eee of 
, eſcaping his purluit, $4: 


itte lo 2165 


The reaſoning upon, which this principle 
of. law is founded, plainly, demonſtrates, 
. neceſſity alone can juſtify us in uſing 


erk our 


and wy 6nd 1g mat iv al 


Hence, Gerate, It e 


o 
CO——— . ¶—— — 1 M ˙Ü 0 X CCC CS TOTO III 
” 
o 
1 
* 0 
- 
- 
* 


ſequemiily, before the magiſtrate can inter. 
| derives the power of life ard death, which 


| fary to conſides the natural right of revenge 
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dur pogrer over unother's fe 3- and at the 
ſame time proves, that we aQually retain, 


NO ONE -e 


that we have not parted with the right of 
infliting death to the magiſtrate, ſince we 

retain it in the only inſtance in which, we 

can lawfully exerciſe it. Infleed it is, in 
its own nature, ncommuntcable ; for, as it 
appears that we can only uſe it on the oc« 
caſion above ſpecified, when our own life is 
in immediate or unavoidable danger, con- 


* Fu occaſion ceaſes, ef 


But if this right is ata 
it may be "aſked, whetice the magiſtrate 


„eber vis "Lent ty \ 
caſes of murder ? ITY 


To anſwer this quteftion; it u be bercl | 


in x more at view. Hitherto we 
have 


: f : 
* 
x , 
l 9 
- * * 
« 
ES" by 7 K * : * . 
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| Wies exnmned le only ſo far 8 it helongt 
to the party injured or attacked; but "ore 
* — as well as abſolute RW; 


Cy 


xrizhit to defend therdſclyes; but 
1 right, nay it is a duty enjoined them by 
the Law of Nature, to protect and defend 
ach other; and this obligation is more or 
leſs binding, as the relation or connection 
between them and the 7 78 2 
R i 20 "7 pO * 
8 15 . one is 1 tele 

and in danger of being overcome by equal 

force, the Law of Nature enjoins every one 

preſent to yield him aſſiſtance; for it is a 

eommon cauſe to reſiſt lawleſs might. The 3 
afliftant therefore, or ſecond, bens * TI 
tight of reſiſtance againſt the aggreſſor a - : 
the party injured ; and, if le cannot other- 
viſe ben, may lawfully kill him. 


'f 7 
"Meng in a State of Nature, Þ. 5: — 
they , 


v 


If, for want of alliſtanee, the party at p 
tacked is flain by the aggreſſor, 'a right of 
. belongs to thoſe who ſurvive 
9 him; 
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him; and they will be more or leſs keen in 
the proſecution of this right, as they were 
more or leſs locimatcly connected with the 
party Mn” 5 


N . the Author of de Hiſtorical Law 
Traci judiciouſly obſerves, every heinous 
tranſgreſſion of the Law of Nature raiſeth 
indignation in all, and a keen deſire to 
have the (criminal brought to condign pu- 
| nichment. Slighter delinquencies are leſs 
regarded. A flight injury done to a ſtran- 
ger, with Fhom we have no connection, 
raiſeth our indignation, it is true; but ſo 
faigtly, as not to prompt any violent de- 
gree of revenge. The paſſion in this; caſe 
being quieſcam, vaniſheth in a moment; 
but a man's reſentment for an injury done 
to himſelf, or to one with whom he is con- 
| nected, is an active paſſion, which is gra- 
_ tified in puniſhing the . delinquent in 2 
= meaſure correſponding to the injury. . 


No, in the caſe of murder, nothing can 
eorreſpond to the injury but the death of the 
ee The 3 is not in being; 

| | conſe- 


_—_— 
— —— — ——— ũꝑ— — — 
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bonſequently no reparation can be made to 
him. And it is againſt the obvious ſug- 
peſtions of Reafon to ſuppoſe, that a p. 
niary or other ſatisfaQtion or compoſition” 


with the relations, can atone for 4 You | 
een ae, rot aug 2 hcks HT 


þi 4 4 5 J % | : # 4 f * . 
jo & 3 2 19 o 


1 


| * 75 

The ten above quoted. Fs = 

compoſitions were only conſidered " | 

teparations in a r way, of IP" | 'F 
{245 6/43? thu | „ 
A erime of this nature aq is in- 
expiable in this world; for as the offender 
muſt be ſenſible, that the conſequence of 
the criminal act deprives him of an op- 
portunity of making reparation to the party —=@_ : 
flain, he ſhould likewiſe be made ſenſible, | | 
that no ſatisfaction to thoſe prejudiced in 
the ſeeond degree, can abſolve him from 
the penalty due to his crime; for Reaſon 
pronounces, that a delinquent who has 
committed a crime inexpiable in this life, 
ſhould be exctuded oem exiſtence in this 
world. . „ 
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oaly tothe relations of the deceaſed, but to 


every one in a State of Nature; for it ig 
every man's concern and intereſt, to. ſecure 


himſelf againſt. a.delinquent who is ſo de- | 


praved and deſperate as to commit a crime 


of an inexpiable nature. Every one may 
apprehend that it may be his own turn, and 


een be de eie agent i rmiribrer 
Dat Bit denth. FTIR! 

Againſt ade g injuries a man may not 
only take ſecurity, but, incaſe of violation, 


may Obtain - ſatisfaCtion ; whereas, againſt 
a murderer, no ſecurity. is valid, ſince he 


can obtain no recompence, if it prove 


on a murderer, is not a revenge of triumph 
which regards the crime paſt, but it has 


for its object the future ſafety. of all; and 


vengeance directed to this end may, in a 


State of Nature, be n exerciſed by 


any One. 


Cicero, faking of the a of Nöten 
which he ſays are not founded on opinion, 
„„ but 


ineffectual. The vengeance therefore taken 


8 


chf, aw. 0 


Fit itifiate in us, mention revenge by way 
dk illuſtration. | Revenge he defines to be, 
that by which we repel violence and injury 
1 means of defence and barrio OM 


% 
* * 


0 Was it Been. many authorities ies 
might be adduced to prove this natural 
night of revenge to be in every one in a 
State of Nature. Therefore, at the inſti - 
tution of the civil ſtate, it conſequently. 
paſſed by neceſſary and tacit implication to 
the magiſtrate, who is armed with the 
ſtrength of the whole body; ſo that there 
is no occaſion to ſuppoſe a formal and 
aQual transfer, 2 | 


Thus it appears in 24: A of murder, 
which admit of no reparation, the magi- 
ſtrate may lawfully inflict death, from the 

| apparent juſtice and neceſſity of his exer- 

| ciſing ſach power for the common good; 
and his right is nothing more than the 
common right of vengeance, which every 
one had againſt the perpetrator of the inex- 
piable crime of murder. 


. 
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Lord 
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Lord Hale ſeems to admit, that in caſz 
of murder, the Law of retaliation wag 


juris naturalis; and that in other caſes the 


lex talionis was juris Poſitivi. Of all other 
crimes, as has been obſerved, the party 
injured might obtain a recompence, and 
ſecurity might be had for the future; but 
in caſe of murder, no reparation can be 
made to the injured, and the ſurvivors can 
have no ſecurity but the death of the de- 
ma 


* | — 


— Is magiſtrate, av PET a "right 
to infli death f in caſe of murder, as being 
an inexpiable crime, let us examine 
whether there is a neceſſity of extending 
cnpieal hom pag: to other caſes, 
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a ANY urge the, — of ſan- 
guinary Laws, and plead the origi- 
nal conſent of mankind. to their i * 
with their implied and tacit conſent to their 
continuance. But theſe pleas do not Prove. 


| them to be either juſt or ee 


1 4 


1 


+ 


Me 4 many ſ. avage and abſurd I 
which prejudice. once idolized as facred, 
are now happily. aboliſhed ?. Such is the 
inveteracy of habit, that it will give a ſanc- 
tion to the moſt unnatural and horrid prac- 

tices. We read of Indian nations who uſed 
to feaſt on the bodies of their deceaſed 

| " relations... When Darius aſked theſe 
a beine 5 


8 


# 
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Iv ſavages, on what condition they would con- 
7 burn their dead, after the Grecian 
ion; they, aſſured him that no induce. 
8 eee A could prevail on them to 
adopt ſuch a practice. When, in like 
manner, he demanded of the Greciant, on 
what terms they would agree to feed on 
their, deceaſed friends, after the Indian 


cuſtom; they received his 3 "a | 
horxor, 


| bi. 1 was thought neceſſary among our 
| e German forefathers, to ſacrifice cap- 
| , 

| 

| 

| 

| 

| 


_ Gves" taken in war; and general aſſent 
|  gave-a ſanction to the inhuman "cuſtom, 
But the preſent age is too poliſhed and 
xeeſined, not to hold this favage practice 

e Ke | 


. 1 1 


We 1 8 oY dees Art to fuck, 
| diſtant inſtancks to prove the triumph of 
| | | 55 euſtom over reaſon and humanity. Scarce 
. do centuries have elapſed, fince, under the 


eſtubiiſhment of Law, and the ſanction of 
Religion, a practice prevailed i in this coun- 
Leh vf e thoſe brave but unfortunate 
4 | — 


Sr W 2 


. —_ 
perſecutions of popiſh bigots matked out 
for ſacrifice under the ame of \Heyetics. 


Nay, it was no longer ſinee than che 29 Curl. 


not one hundred years ago) when the laſt 


badge of religious perſecution in this coun- 


try, the writ de Heretico comburendo, was 


- aboliſhed; but the practice of burning here- 


tics ill prevails in thoſe countries where 
religion is impiouſly perverted to blind the = 
underftanding, and to harden the hearts of 
its ere n ee, 


. landen — 
mm however, juſtified on the footing of 


neceſſity, and in many places have obtained 


general aſſent, and received the ſanction of 


Law. But no neceſſity, no general aſſent 


is of force againſt the Law of Nature. 


There are immutable and eternal relations 
of things antecedent to all human inftitu- 
tions, Which fix ſuch certain boundaries to 


right and wrong as mE e 


either limit or extend. 


eee eee *. 


hot conſtitute a orime where the Law 1 is bad; 


1 


but 


is a crime even where there is no Law. 
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but the violation of what ought to be Lack 


The eſſence of right and wrong does not 
depend on words and clauſes inſerted in a 
code or ſtatute- book, much leſs upon the 
concluſions and explications of lawyers, but 
upon reaſon, and the nature of things an- 
tecedent to all Laws. In all countries, 
Reaſon is, or opght to be, conſulted before 
Laws are enacted; and Laws had better to 
have never been made where it is not con- 
ſulted. Reaſon is, in ſome degree, given 
to all men; and Cicero ſays, whoever has 
Reaſon has right Reaſon; that Virtue is 
but perfect Reaſon; and that all nations 
having Reaſon for their guide, all nations 
* nne of n. at Virtus. „ 


* eee be 33 on 3 
ſon, otherwiſe they are uſurpations on the. 
natural rights of mankind : and. no general 
aſſent, or ſuppoſed neceſſity, can give them 
that validity which they do not derive from 
their own Fee and expedience, 


An ann from one individual to an- 


other to do an ** or immoral act, by 
. the 
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the Law of the land is void in itſelf: and 
þy the ſame reaſon all obligations to public 
Laws are void, when they are repugnant to 


the unalterable principles of right reaſon ' | 
eo moral virtues. 


BECT, e 


The ſame Subjeft continued. 

\ 
"VARTHER, with reſpect to the neceſ 
ſity which is the grand argument for 
Capital Puniſhments, it may be obſerved 
from experience, that what was, and in ſome 
Places till is, deemed neceſſary, has among 
us been found to be inexpedient and inhu- 
man; and we perceive that the abolition of 
ſuch barbarous cuſtoms js attended with no- 
, inconvenience, but, on the contrary, Pro: 
| duQtive of infinite ee e 


In tuth, we are apt to be Nees too 
much by political maxims, and the pre- 
tended neceſſity of things: there are many 

principles in the adminiſtration of govern- 


4% CONSIDERATTO e 
ment inconfiſtent with right reaſon an 
firit juſtice, which political caſuiſts pes 


to vindicate by the general plea of neceſ- 
fity, and by making ſubtle and extravagant 


| diſtinctions between political and moral 


virtue, which have no real foundation in 
DT: 1 


The bulk of the people, from their indo- 
lence and i incapacity, judge every model to 


be perfect to which they are accuſtomed * 
and think whatever 18, is neceſſary to be 


done. They are enemies to innovations, 
becauſe they are too ſhort-ſighted to per- 
ceive the good which may reſult, or too inert 


to oppoſe the inconveniencies wbich may 
3 a from a change. * 


| How many . have taken plate, 
by which ſociety has been improved, which, 


when they were firſt. in agitation, were 
deemed Utopian and chimerical? How many 


prozeQors have been deemed mad and fooliſh, 
becauſe. their countrymen were bhnd and 


obſtinate ? What violent oppoſitions have 
been made in this kingdom to many new 
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regulations, 


CI 
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1 which, upon experience, haye 1 
proyed of ſuch uncommon utility, that on => 
1 eager opponents have at length peti- | 25 5 
tioned to be made. partakers' of WBS, © 
ef ee EI; PIG — 
1 ſtrenuouſiy rejected. „„ 


5 
n 


Though the ſtate of 1 elpecklly in 


this kingrloun; is greatly note” EET; 
ſtill room for farther amendment; and'we e 


n man eee 3 oY 
tho it capable 0 Wee” EEO 7 ner nl 


14 
n ifs 
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i gag, 5 
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2 * ECT. 11. Sa 1 
Farther Continuation of ti Saller. 3 
TOLUMUS 8 ee * = 1 


* ; v1 | 
LY he aufen of the Earls and Barons at mm / 
| the: famous Parliament of Marton, Where 


the Prelates endeavoured to procure an ak Ye 
erer e e, ee 1352 


G Canon Law in its Read... 755 


4 


This anſwer, though extremely EY | | = | ; | 5 
rein tha tne, a bes cy. L 


Li 
wi 


as L Wege * 
| x 3 have pd new inſtitutions. 8 55 
vbſtinately perſevere in a beaten tract, 
though rugged and unpleaſant, rather than 


5 | = deviate into an untrodden n However 
2 lee | ooch e ee > ORG OS 1 HIND 


nt There are certain bene which; mien 5 
of weak minds or intereſted views are al- 
ways ready to apply for want of ſolid rea- 
ſons to ſupport their objections. When 
any ſcheme of improvement 1 inry 
hundreds will tell you, that innovations are 
dangerous, for one who is capable of point- 

\ Ing out where the apprehended re 12 


Should this maxim Prevail. in the extent 
to which ſome are deſirous to ſtretch it, 
our. laws.would become, like thoſe of ſome 

ceaſtern nations we read of, immutable. 

1 But innovations are then only dangerous, 
| when they are not founded on reaſon and 
| Juſtice; and when they are not introduced at 

$S 2 eee caution. 7 


| If we are deterred from attempting i no- 
| | O's ene for fear of ſome uncertain danger 


_ | L in 
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in the experiment, we muſt be content to 
labour under all the miſchiefs and incon- 
yeniencies, which time, and a change of 
circumſtances,. brings on almoſt every in- 


ſtitution, however expedient and unexcep- 


tionable at its original eſtabliſhment. As 
circumſtances vary, policy ſhould undoubt= 
edly OR its 1 en a vari- 


ent 


1 


Lang politica caſuiſts may „ pttde 
themſelves in ſubtilizing and reconciling 
moral ' repugnances - with public neceſſity, 
ve may venture to conclude, that whatever 
ſhocks the common ſenſe and feelings of 
| . is faulty in its origient ef cſtabliſh- 


4. Nohing can 1 more — te to e 


reaſon, than the confounding the different 
degrees of crimes, and with indiſeriminate 
* ſeverity inflicting capital MPSA, on 


unequal offences. 4% 
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Te imagine that fuck. dre will- deter 
delinquents from . is a vain ſupy 
2 : Fe 


des CONSIDERATIONS | 
| poſition. © The dread of future - puniſh- 


ment, however formidable and inevitable 
| tod, (though it is "ſeldom that offenders 
| +  _ think puniſhment 'unavoidable) makes but 
| Inadequate and impotent” impreſſions ona 
mu, While under the preſent predomi- 
nancy of an impetuous paſſion 3 as is noto- 
N nous from che very flender effects of reli- 
„5 _ gious fears on true helievers. en RO 
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4 or ſupported by, the neceſſity of 
inflifting Capital Puniſhments with fuch 
indiſcriminate ſeverity, muſt be eſtabliſhed 
6 againſt the fundamental principles of we 
® | Law of Nature and Right Reaſon, Which | 
| forbids us to take away life unleſs to-ſave 
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4 5 our own, or avenge the death of another. 
But happily ſuch neceſſity ſeems to be, in 
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Lod Haley 1 opinion deferve to. be 
' highly reſpected, is, it mult be confeſſed, 
an advocate for this neceſſity. . © Although, 


he obſerves, many ſchoolmen and canoniſts 


are of opinion, that death ought not to bes 
inflicted for theft, yet the nęceſſity of the 

peace and well ordering of the kingdom 

bs hath, * all ages and i In almoſt all c 190 ; 
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death. as s the — of theft.” 'An if 

further ſupport of this neceſſity, his lord- 
ſhip refers to Covarruvias, where, he tells 8 
us, chis caſe is n . | 


Sy A * f „ 
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appears to be, that thefts ſhould be pu- 
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niſhed capitally, where they are flagrant _ 


either in quantity or quality: and his rea- 
ſon iss eee, 2 jeft of. ome] E 
F 92899 uhlaf 78. 8 
1 | 

ola * is to FE obſerved, that the rule 
ere to the reaſoning 
of Covarruvias, is to be regulated by the 
meaſure of diſtributive juſtice; and the 
n an either capital or not, 
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dis the crime Sy — 


AraQedly and by itſelf, does not admit of 
any diſtinction of puniſhmetit; for though 


with regard to the party tobbed, the theft 


is" more or lefs grievous, acestding to the 


quantity or quality of it; yet, with'reſpe&. 


| to ſoclety, the bad tendeney E it is equally 


the rd and dhe crime by. m9. ord. gar 


| Goon this te Plato ane his 
Laws, when he ordained that, If. any one 


was guilty of public theft, whether it was 


of great or little value, he ſhould incur the 
ſame penalty; for that he who took 1 thing 


of trifling value, ſhewed the ſame. diſpo- 
 Htion to ee pag => _— 
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the rule of diſiributive juflice ſhould: he 
_ obſerved in different ſpecies ar degrees af 
ſhould not the lame meaſure of diſtributive 
juſtice be maintained between one ctime 
and another? And why ſhould theft be 
puniſhed with the ſame capital rigour as 
murder 7 Perhaps the heſt anſwex that can 
Me n 0 Wee 


10 ee the! weeeieyine infliding 
death, upon this: foundation, that men 
make a jeſt of lighter puniſhments,” is-to 
. ried farther than thoſe Who advance it 
3 eee or . willy it to * 
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it nat he; dani. Be 

many flight crimes which merit only light 
puniſhments, and to thoſe who; make a jeſt 
of them they are certainly no puniſhments. 
6 „ But 
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come the jeſt of offenders, will'it'befaid, 
that therefore their ſeverity muſt be in- 
8 creaſed? Is it not obvious, that if pumiſh- 
maments are to be increaſed on this account, 
they may be aggravated till all ſlight crimes 
are made capital? Such a ſyſtem of legi- 
flation as this reaſoning tends to eſtabliſ, 
would indeed ee _ true ſpirit of 
Drato's laws. ttt: eee Das 


On 
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12285 Beſides, in truth, it is not the nature or 

degree of puniſhment, Which makes it 
ee.ither a jeſt or a terror; but the nature or 

diſpoſition of the ſufferer. Many delin- 

quents make a jeſt of capital puniſhments, 

and ſmile at axes and gibbets; while to 
others, the eee el 

only, is m chan death. rue tis 
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Admitting, 3 that the terror of f 
capital puniſhments had the ſame effect on | 
all, yet it is againſt the Law of Nature to 
HH inflict death for ee _ 
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As the Annotator on Lord Chief Juſtice 
Hale obſerves, not only Schoolmen and 
Canoniſts were of opinion, that death 
ought not to be inflicted on theft, but 
it was likewiſe the ſenſe both of the 
| Hewiſh and Roman Laws; and though, 
as his Lordſhip ſays, the principal end 
of puniſhment is to deter men from 
offending, yet it will not follow from 
thence, that it is lawful. to deter them at 

any, rate ona 1 ea en EFT) 
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Obedience even to jon u laws may beinfitded 
by unlawful methods. Eft pene modus, 


cut rerum reliquarum, ſays Cicero, in his 5 


Epiſtle to Brutus. And again, in his firſt 
book of Offices, E, enim e & 
e modus. . | 


1 


but, in Udet e Gesch 
teaches us, that capital puniſhments do 
not anſwer the end propoſed. And many 
among the beſt and wiſeſt men have re- 
commended lenity and moderation in pu- 
rg and ſuch ſyſtems have been 
1212 P 3 5 found 
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a diſpoled er e an fur 


5 We may rely alli; um the true 
-meafure of human puniſtiment ſhould be 
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5 b princes, to copy the example of 


Sabacb king of Egypt, a prince of moſt 
Tiſtinguilked piety, che, as Dioderar tells 


us, changed capital puniſhments; with 
Food fueceſs, into ſtated kind of ke 


bour: And indeed we learn from k 


that the nations; whoſe civil te 
have been moſt eee : "RUAN not Lang 
wen wet man, 1599 Sa OOO? 
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Sicilian very juſtly aki: that no 


| 05 will doubt, but that if it is poſſible to 
reclaim the guilty, as it is allowed to be 
ſometimes poſſible, it is much better for 


the commonwealth to ſpare 981 hives than 


| 0 e ww ee 
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governed by the general, intereſt of the 
n but we "thay oY deny that the 
128 | intereh 


1 


> CRIMINAL LA 


"iowa of any free and well 1 
ſtate requires capital puniſhment to be in- 
flicted, except in a caſe where the ſafety of 
the ſtate demands it. And. we contend, 
that there are more effectual methods of 
police, by which criminals may be amend- ' 
ed; themſelves, make reparation to the 
injured, : and by their puniſhments be- 


come à living and daily example to 
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wha this country we e have never 88 


mat any addition to the ſeverity of puniſh- 


ments has had the intended effect of check- 


ing the progreſs: of theſe crimes againſt 
which they were directed. We have at 
this time a remarkable FW to the 
contrary, in the act of parliament for the 
more ſpeedy execution of criminals in 
cafes of murder, and for CITE. 85 ; 


bodies after execution. 


| "This Lay EY no doubt well intended, 


nd had a ſtrong appearance of anſwering 
WOW end for which it Was calculated. 


We: : P * Never 


NP 


4 


216 CONSIDERATIONS": 


| "ay ne for Wh offence. - Wet 


Nevertheleſs experience has proved its 


efficacy; for the number of murders has 
rather increaſed ' than ditnirihed n the 
i bees of chat F 
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ty of puniſhments! does not leſſen | the 
number of criminals; and ſuch rigour is 


more particularly inexpedient in our free 
conſtitution, in which the Judge, in capi- 
tal caſes, muſt pronounce the ſentence of 
the Law, and the ſovereign has no power 


| to alter it, though he may remit it by par- 


doning the offender. So that the exceſſive 


rigour of the Law produces this dilemma, 
that a criminal muſt remain totally unpu- 


niſhed, or undergo a ſentence too grievous 


The 1 of the old Venere; and 
3 5 of later date, ſuch as Grotins and, 
Puſfendorf, &c. cannot, as has been ob- 
ſeryed, be applied to our conſtitution. 


Their reaſoning i is calculated for the meri- 


dian of thoſe governments, where the 
ſovereign might al ter, diſpenſe with, or 
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4 airigate che Law at pleaſure. But in our : 
eonſtitution there is no medium, in capital ; 
e enn ago 7 1 Das 


It has ber renarheh hat! this ls 


above-mentioned recommend lenity and 
moderation in puniſhments, though they, 
and in particular Puffendorf, declare their 
opinion, that it 1s not unlawful to inflict 


capital puniſhments in caſes of theft, By ] 
| tor he poi good: | 
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| "Ta: in truth, IVA in 8 
tannot tend to the public good, unleſs ſuch 


ſeverity is warranted by the Law of Nature, 


to which all human laws and ſentences 
ſhould be referred. The ſubtle diſtinctions | 

which philoſophers 'and' politicians have 

eſtahliſned between moral and political 
| good, has been productive of, and applied 

1 juſtify the moſt unnatural inſtances of 

cruelty and injuſtice. It is a diſtinction 

founded on the vanity and arrogance of 

men bewildered in ſpeculation, Who have 

Proudly erected a ſyſtem of their own, in 

oppoſition to that of Nature and Reaſon. 
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A ſyſtem which ambition finds its intereſt 


in ſupporting againſt the common ſenſe 
and undoubted rights of mankind. 


5 To this eee eee 
; we. may oppoſs the authority of the port, 


I, aliud natura, n = cit. 
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And we e may venture to fay, that a . 
founded on the unnatural principles of ſuch 


a diſtinction, is a U eee 
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F we enter tw accurate and political 
inveſtigation of the cauſes which gave 
riſe to the exceſſive rigour of Puniſhments, 
we * de more clearly convinced mat 
their 
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| their hard nature 4s —ͤ— mo- 
Wer he 


nee 4 12 


. This nn likemiſe will W' us 
to account for the errors of thoſe writers, 
who argue in ſupport of ſuch rigour, as 
eſſential to the public good. Iaſenſibly 
biaſſed by the prejudice of education, and 
blinded by the habitude of living under 
partial conſtitutions, where the intereſt of 
the governing was miſtaken for the pu public 
| good, they framed their notions acc 
ingly, and thought every ſeverity lawful 
Which tended to ſupport and eſtabliſh the 
ambition and avatice of the rulers over 
their oppreſſed and injured ſubjects. 


It is not from the ignorance of legiſla- _ 
tors, that good and equal laws are not 
inſtituted. But it ariſes] from wilful 
errors in the original frame of political 
conſtitutions, or to accidental revolutions, 
which ſet up and eftabliſh an intereſt in the 


anne 


At 


governing, ſuperior to, and diſtind from, 15 


0 8 the rulers watch every oppor- 


multitude, till at length they are claimed as 
ers, and confirmed as parts of the 
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At the firſt inſtitution of civil govern · 
ments, whether they are ſuppoſed to be 


| eſtabliſhed by uſurpation or compact; that 


is, in other Words, whether they are de- 
ſpotic, or comparatively free; the intereſt 


of the-xulers; has been the firſt, or atleaſt 
15 8 much the principal, object of conſidera- 


tion. If they are eſtabliſhed by the firſt 
dd, the uſurper maintains by terror 


What he acquired by force: and thus fear, 
as Monteſquieu obſerves, i is the principle of 
deſpotiſm. If they are founded by the 
ſecondl method, the people are too apt to 


compliment the magiſtrate in whom they 


confide, with too mach : POM: - pſi in- 
: e N ns Lede 


ir 


As it is che nature of power to hejen- 


tunity and take dvantage of every revolu- 
tion to extend ſway. Eneroachments | 
of - thus nature ſometimes paſs in ſilence; 
nay they are frequently countenanced by 
the public voice of a biaſſed or deluded 


18 8 conſtitution, 
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Sos, er ne Ehetzad öf leere 
penalties: Aud as, in ſuch partial and "Y 
conffiturea® ſtates, it is nat ſo much their 
concern to prevent and reform as to puniſh, 
de the ſeverity of the Laws holds an equal | 
Si tro wette dreck ent the! va 
ious niSdes'of fanſpreſiion.” 8 10 bc. * 
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Such governments ſeem to be founded 
ot the teafoning of Thraſymathus in Plato's 
Republic, he there defines juſtice to be 
4 — which is for the intereſb of che ſu- 

4 perior: And adds, that the'greateſt'i in- 


Juſtice is FProductive of the greateſt +: 400 
a as in the caſe of perfect tyranny. 
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When ſuch a ſyſtem however is once 


eſtabliſhed, many cauſes contribute to is 


ſupport: The prejudice of education influ- 
ences” many to think that thoſe regulations 
muſt be juſt and expedient, which their 
Standfathers agreed to, and their fathers 
approved: The Umidity of others and their 
inditkerenes to public concelns, miles 
them tacltly acquieſce under inſtitutiotis 
wy their MIT condemns. Men of 
eu. FO (0 mild 


\ 


— 


mild and philoſophic diſpoſitions cultivate 
the arts and ſciences, and leave the wheels of 
bovernment to the rotation of Chance ; and 
the ambition aud avarice of another claſs 
mage it their intereſt to uphold ſuch a par: 
tial ſyltem, which affords them a dangerous 
ſcope of acting as public: robbers, petty 


7 355 es nf _ extortioners. 
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As in enen this bind the 
principal end of policy is 30 ſuppart this 
unequal and injurious ſyſtem, and as every 
| thing which. tends o that gnd is hopeured 
With the name of political virtue, and nes 
for the public good; therefore little care is 
taken of the morals of the people, and 
| where' they- are deprayed, no "cndeavours | 
are uſed for their reformation; but they, are 
doomed to death for expiable crimes, in 
order to fave the legiſlator the trquble of 
| xedreſling ſuch private evils, which. are in 
truth the true public | concerp, that they 
may be more at leiſuxe to provide for, what | 
they call, the Public.Good, TRA hl 
e but gere * 2 W 
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Thus the unhappy. wretches, whom po- > 
verty or habitual depravity have inſtigated 9 3 
to the commiſſion M | zapiita]. offences, fall! 
deplorable victims to the ſeverity of laws. ' 


inſtituted by inuſtice and uſurpatign, 


Anitas, baweves, ought to 1 
ders .not, merely from menhanical. habit, 
but from rational principles. Their geg 
aught.to: be to rectify the. | . 0 
mankind, and make them in, love with — 
juſtice; and this ought more particularly | 
tion of. the laws in our hap- 
us, ding the rerolatien 
—— has the public good for 
2 3 in e eee 
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though i Perhaps a laudable principle,” that 1 
Ih Noth effect of palſion in the le nn, 54h 5 or 
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Pla APS che great ſeverity of our 
Laws has been in ſome degree owing to 
their having beth made flagrante ira, on 
fone ſudden occaſion, 'wheti'a'tonibination 
bf atrocious circumſtances; attending ſoine 
Particular offends; ihflanied thelegillature. 
r ea bes 452521; 
"Meh aft HE" Surkith of keleltmcnt; nö 
tatally endes voür to inflic thoſe penalties 
on deſiaquents Which ard moſt terrible to | 

their own ituaginations; And äs nothing 8 

more terrible than death to thbſe ho pof- 

ſeſs eaſe and affluence, they therefore deem 

Capita! Puniſhments to be unis verſally 191 | 

Wa objeQs of terror 8 25 
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"bur f 18 10. in 9A Kalte, "as 0 o judge 
from our on fee lings, uttleſs w we could put 
ourſelves in the place of the criminals who 
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Who are capitally N ty, ate duch as ate 


generally tired of the mannef 
hold it; and who therefore” commit ci 


bb better their" condition, bt pur ant end to 


their being. They otherally- pra 


wirtches in the following ſpeeches of the 
two murderers in Macbeth. The haſt 
a eue I's 


advances to the witkedheſs they intend 


perpetrate, with the view'6f this elt | 


before their eyes; and conſequently * the 
terror of death hath not fiifficient 'influbrice | 


to deter them from their 'dgperate reed 
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|! Shakeſpeare, that excellent judge of -hus 


man nature, deſcribes the ſituation of ſuch 
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be ſo incenſed, that I am * . 8 
1e, to * we world. 3 .. 114 : 17 885 
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Tbat 1 would ſet my life on any e 2 G25! 
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Again, in his Play of. Medfurs far Mea- 
_- has repreſented the hardened, crimj- 
| al, as % a pen that apprehends death no | 
more dreadfully than 28 a drunken ſleep z 
* careleſs, reckleſs, and fearleſs of what is 
pat, preſent, and to come; inſenſible of 
mortality, and montally deſperate.” It 
is well obſerved by the Author of N 
of Penal, Law, that che crimes. of ſuch a 
man may perhaps have made, him unfit. to 


live, but be is certainly unfit. to die, The 
ſafety of the community, and the preſer- 


vation. of individuals, may call for. his 
execution; but che boſom of Humanity will 
| heave in agony at the idea, the eye of 
rugs wars 
ſpe len 


We learn from experience, that, in thoſe 
countries where puniſhments are mild, the 
minds of the people are more affected by 
them, than they are in other places by A 
more ſevere N55 1 This leſſon alone þ 
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ſufficient to teach us, that we gain no ther 


end by the ſeverity of puniſhments, than 
that of hardening the minds of wana 
an CANE: SE! to depravity. 


But in e to prove more beds ht 
Higorous and fanguitaty haws are inconſiſ- 
tent with our free and moderate conſtitu- 
tions lt Will de proper to take a view of 
our Criminal W in all their een 
relations. | watt fact bi * 1 N 
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that all laws ſhould be relative to the 


prineiples of the government, to the na- 
ture of the climate, to the morals, man- 
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HAT all ain ſhould be Sram 
. correſpondent with the Principles of 
the Government where they Are obliga- 
. tory, is a political | axiom not to be con- 
troverted. Severe Laws, it will be. allowed, 
are beſt calculated for the ſupport of 


deſpotic power; but moderate Govern- 


ments are to be maintained by a milder 
n | 
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— 14 57 be Us to . days the 
ayriter/; aboye- quoted, that in all, or 


moſt of the ſtates; in Europr, the rigour of 


puniſhment has diminiſhed, or augmented, 
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illuſtrated by various inſtances drawn from or 
hiſtory. It has been remarked by d the 
Chineſe writers, that, on the eve of a revo- 


lution, there was always a great increaſe 


of rigorous -puniſiments; and that à cor- 
ruption of morals kept pace with their 


e ſeverity. 90 ot bl 
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This truth may be farther exemplified, 


1 taking a, ſhort review of the Athenian 


Government. To ſearch for the author. 


every ſucceſſive change in the frame of their | 


laws, would be an obſcure and endleſs en- 


quiry. It will be ſufficient that their ri- 
gour w Was mitigated | in proportion as Liberty 
gained ſtrength and aſcendeney. 
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2 n N aisè ade 8 que * tous ou da if 
| fous les <tats Europe, les peines ont diminus,' a 
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It is well Known, that Draco the Archon, 


in the. thirty-ninth- Olympiad. puniſhed 
almoſt every trivial offence with death. 


| who ſtole an apple, were doomed to ſuffer 
the ſame fate with criminals who committed 
murder or ſacrilege. Therefore .Demades 


= 


They who were convicted of idleneſs, or | 


18 remarked for having laid, that Draco: 


laws were not written with ink but. | 


And Draco himſelf being aſked, by he 


made death the puniſhment of moſt crimes, 

gave the anſwer before alluded to, 60 2 
* crimes deſerve it, and I have no higher 
6 for the greateſt. 5 During his Archon- 


ſhip the a | aa under tyranny and 
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5 be, in the 4 00 9 Salon 


being Archon, he repealed all thoſe bloody 
Laws, except that only which cancerned 

murder. This wiſe legiſlator 1 
to reſcue the people from the burden, © 
oppreſſion, | and labopred to correct the 
abuſes in government, by reforming, the 


manners of the people, 1 18 * 7 
effectual method. 
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12 2 fuck a mind ſyſtem of 
Government, and eftabliſtied ſurh à prudent 


equality, that though the executive power 
and magiſtracy continited in the hands of 


great men, yet the itifefiar people were 
Eeured from oppreffem, and udtnitted to 


Fm e BE 
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met Sali Gas ud: he pre- 
caution'of making the Senate take a ſolemn 


cath to preſerve the laws, yet his care was 


not ſufficient” to ſecure them from the 
innovations | of lavieſs and. ambitious 


— +834 


| men. 
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Bode time LY the 9 8 Britons 
deprived the Athenians of their liberty, 
and though he himſelf and his ſon, as 1 
Plaiareb i informs us, did in a great mea- 
fure adhere to Solon 8 inftitutions, yet they 
did not follow them as laws, but obſerved 
them as wiſe and prudent counſels, from 
which they departed whenever they found: 
them to interfere with their intereſt or in- 
clination. * 
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This tytant's family being. expelled, 
Sole 8 inſtitutions mere-reſtored. by Clyther 
nes; but they were afterwards violated 
when, tyranny, again, reared, its head, and 
the form of the-Goyernment was changed, 
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In theſe, 83 pro Fra 8 
was ſupported by. ſeverity. Mild laws 
were changed for more ſanguinary inſti- 
tutions; and the people who oppoſed ſuch 
tyranny, were diſpatched out of the way, 
wile wed who 9 were e enſlaved,” 


It Was under the uſurpation | of pe | 
ürty, chat an attempt, as Plato tells us, 
was made to put a Citizen to death un- 
juſtly, which Socrates oppoſed, and thereby | 
grew their hatred upon him. Tbeir 
ernment was 10 cruel, and tyrannical,, 
that Plato, who was then 4 young many 
being 1nvited to take a ſhare in the admi- 
niſtration, declined its, though: many ba 

them were his friends and ee thu r 


The 
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be ſame obſervations will hold. good | 
with reſpect to the Roman Government. 
In the days of their freedom, their Laws 
were mild, and their morals pure; but when 
tyranny and uſurpation lorded it over theit 
liberties, then the Laws became ſanguinary, 
and the people corrupt. Offences multi- 
plied with penalties, and ſeveriiy having 3 
natural tendency to debaſe the mind, it con- 
| —_— DO the dige of V | 
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i The 150 as Aon, Wen 
during the reigns of their Kings, being in: 
ſtituted for a people compoſed of fugitives, 
Daves, and plunderers,. were un commonly 
ſevere. Had the Decemvirs conſulted the 
true ſpirit of the Commonwealth, they had 
not given place to thoſe Laws in their 
Twelve Tables; but as they entertained 
views of tyranny;; they had no intention of 

5 — eee jay the pen | 
_ tytion,. 


The li, es of the Decemviry 
was evident, from the capital puniſhments 
bee againſt the authors of ſatirical 
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After the expulſion of the Dedethvits, 
all the Penal Laws which they had enacted = 
verre in fac abrogsted, They were not, it | 
>  / ivittvc; repealedin form; bor de Lov Pure, | 
by which, as Livy tells us, it was ordained, 
that no Rowan Citizen ſhould be beaten or 
r n b e 
| Livy _— bates PE et ee 
ms ume; ſtrictly true: for no people ever 
| n om . e in ener 


a} 1 


; mo belices the leszey ot San mests we 
conſider the tight which the acoufed had ef 
going ray before Judgment, we hall find, i 
that the Roman Laws were ſtrictly conform- 

oy to the arte of Freedom. | 
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* ſeemed, by his Inſti- 
| * tutions, 
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wiſh which — 92 more than tes | 

: ſaare for cutting off any commander s 

nen,, yOY'” ti 

Au eee puniſhments andibe#id6hn« 

tetdiftion of fire and water; to which Ceſar 1 

added the confiſuation of the delinquents | 

gooids.3 ſince the rich, preſerving their 

eſtates in their exile, were b gory of 

nene, | | | 
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Rome under a Commonwealth, with thoſe 
mild 4ugyſius. made it treaſonable to be the 
author of Lampoons eee the : 
| levelled Mad 
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takes notice, Augnſns, in this proviſion, 
en his an without ſeeming | 
wb $338 to. 


A 


» 


236 CONSIDERATIO Ns en 


8 — do 0 He bound bin own Hane, in 

a or for his wnvtudefoten ad gratification; 
had the appearance of a ſpirĩt altogether 
public and diſintereſted: for, if contumelies 
caſt upon private perſons were high; treaſon, 
What muſt at be to meddle with the Prince 
or his. Adminiſtration? dads wud 1 dme 


In che time of Augiy/ury he wh expofed 
the gallantries of a Lady of Quality, or the 
foibles of a Patrician, was deemed to bear 
haſtile purpoſes againſt the Commonwealth; 
N ba he adjudged a traitor, 
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| 1 . homey of: the Laws was in- 
ereaſed by Tiberius, and ſome of the ſuc- 
ceeding Emperors, is too well known to 
need any animadverſion: they who are 
acquainted wich hiſtory, know the corrup- 
tion they occaſioned, and that, at length, 
they involved both the rulers and the 80. 
n in one common ruin. 
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trary of our ancient kings. By the com- 


| mon Law of Eng land, there were few caſts 


in which. offenders were not allowed Bene- 
fit of Clergy. It gvas denied only in-trea+ 


; ſon, petit treaſon, and ſactilege; and even 


in. ſacrilege, ee ee atop 
allowed i if he 8 2 12 . 
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bs While the/feudal foſter! CI in its 
full vigour; even murder was not puniſhed 


capitally; but the murderer Was compelled 


to make compoſition with the relation of the 


party ſlain! paying a ſum, rated according 
to the rank of ae killed, beſides a 


fine to the Lord. nns 8411 ok 991 iT 


. * The tesſon why murder ons £5. PN 
capital, ſeems to have been, becauſe their 


_ notions were at that time too crude to c- 


ider. the crime as j an injury to the State; 


they conſidered it only. a prejudice to the 


relations of the party, and to the Lord; 


and the compoſition and fine werd thought 


-compenſations' to them for the loſs of a 
kinſman . They had no idea ef 
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che injury 44 70 Gees y dinib- 
ing che peace, and endangering the ſafety 
ef Society. Public Good was then ſo im- 
perfectly underſtood; that Crimes were con- 
ſidered in no other light than as they affteted 
the injured individuale, and "thoſe: with | 
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Beſides, as the oreateſt part of the ann 

- was then martial, and might be deemed as 
one continued encampment, every man was 
conſidered in a capacity to defend himſelf, 

_ arid it was thought unneceſſary, and per · 
| haps'impolitic, to afford him that protec- 
e i ee bets by e Lag 
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F But, 7 FF hn more e * 
began to conceive the idea af a Crime 
againſt the State, and then ordained a fine to 
be paid to the public Fiſk likewiſe. At 
length, they diſcovered, the neceſſity of 
taking away the right of private revenge 
from individuals, and putting jit into the 
hands of the Magiſtrates. Having attained 
this degree of improvement, it becomes the 
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x5 pk Of legiſlature to dir this 
over. the hives of the ſubjea — =y 
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who ſupported a pregariovs ade by Ege : 
iuſtitutions; and by ter (Natures it mn 
_ cntizely taken away, in a multitude. 1 
offences. But what appears moſt extraam - 
dinary and unacgountable is, thay the greateſt 
part of the Crimes for which offenders are 


excluded from their Clergy, have been 10 
W 2 the Revolt, - e 
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rigour of puniſhments has diminiſhed or 
augmented in proportion as they approached 
towards, or deviated from, Liberty 3” then 
how ſhall we reconcile the practice, fines 
n wt tis e of 97 
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*fr is well {RU on, IN at the . 
the plan of Liberty was extended, and bur 
religious and civil Rights at that time 
received confirmation and enlargement. 
Here then, one might conelude, there * 

room for e Go ent. 


N 75 2g 9891. 
"Nevertheleſs we find; chat the . — 
n puniſhinents has been conſiderably 
augthentet ſince that. happy period: and 
he's muſt certainly be an error in legiſlas 8 
re, when Laws are enacted againſt Ie 
principles of the conflitition.” 1 
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this kingdom ig allowed to be Liberty; but 
our Criminal Laws ſeem rather calculated to 
keep ſlaves in awe, than to gavern freemen. 
They ſeem to contradict all nutions of juſ- 
tice and confound all diſtinctions of mork- | 
Key! - By che ignominy they impoſe in 
many caſes; they bend the mindio theloweſy ; 
flate of ſervitude: by the rigour they in- | 
_ Gfcriminately inflict, they adopt the prin- 
ciples of deſpotiſm, and make * 
motive of obedience. 3 
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e * us "I 
"I milder; inflifintions 3 for we:are'told, thatin 
Rufſia;- during the reigns; of the late Em- 
preſs Elixabeth, and : the preſant Empreſs 
Catherine! the Second, no malefaorg, have 
tata | 18111 Paclli, gun ON 2 
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* Like bad maſters, wi * 418 lter to 
aſfiſe tRan itiſtruct their ſcholars, we 
have adapted our Laws rather to puniſh de- 
linquents than to prevent crimes. Butſuch | 
Laws are ſo far from having a tendency to 
reform the morals of the people; that, by 
expoſing them to ruin and ignominy for 
1 ght offences, they are rendered deſperate | 
in their fortunes, and totally loſt to all ſenfe 
'of ſhame. Their puniſhment ſerves only 
to prepare them for greater crimes; till, at 
length, they are ſent out of the world by 
the hands of the executioner, when, | 
the wiſdom of the legiſlature, they might 
have lived for the benefit of AF) | 


* may be affirmed, that were "ihe; in- 
jured themſelves to be intruſted with the 
| 185 of Nreuge, their ſentence would not, 


SACS 


— 


1 


* 


? 


. CW] DE 


in general, be do tigordus as tat bf the 
Law for few men in the preſrnt civilized 
ſtate have that violent reſentmerit agauiſt 
many offences which the Law has eèxpreſt, 
and we find that "they rather ſuffer crimes 


to go unpuniſhed than to-bethe thſtraments 


of puniſhing them too ſeverely. - 
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Thus, by impunity, wicked men os 
confirmed in the habitude of evil, till they 
become totally corrupt and abandoned; 
ard thus the laws countera& their. own end. 
They tend to corrupt rather than reform 
. he morals of the people: they are repug- 
nant to che dictates of reaſon and juſtice; 
8 diametrigally oppoſite to the principles 
ok our conſtitution. Let us tow, ſee whe- 


ther ar umn vith the nature 11 the 
climate. 27 
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Le affirms," is the moſt ſovertign 
of al dominions, we may venture to aſſert, 
chat our Laws in eriminal cafes are by 10 
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| lids as even 0 2 pech * 
the Qlimate of this country is ſuch ut Jabs 
jets the natives to a gloom and melanchobyy 
which renders them reſtleſa in theirondis = 
tion, and diſſatisfied with their very being: 
ſo many deſtroy themſelves even in the lap 
of good fortune, that the crime of ſuicide is 


deemed to be the natyral growth of our ſoil. 


How impolitic therefore is it to make 


capital puniſhments ſo frequent, among 
people who have ſo little dread of diſſolu- 


tion, and Among whom natural cauſes are 


R2 _ ſuppoſed | 


1 


means calculated to mn 5 
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" The terror of Fs can | have litle influ- 
ence over their minds, who ate deſtitute of 
thoſe requiſites, which in their apprehen- 
ion give a reliſh to exiſtence; and it is no 
wonder that they hold life cheap, who want 
thoſe enjoyments; when, many, who are 
bleſt with all that fortune can beſtow / 
render life agreeable, do not think i 
worth their preſerving. Gin ons 
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Goch ſanguinary Laws, inſtead of cor- 
wing, ſerve only to inereaſe this vice of 
the. late, This is ſo obvious, that, with · 
out farther animadverſion, we as on 0 
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IN treating of lng as 6 0 to 111 1 — 
rality, we muſt conſider, 1. How Laws . . 3 
wan to form the Morals of the people: | 5 

2. How the ſtate of Morals tend to influ- | -.2 
ence legiſlation.. Laws ſhould. ſometimes ä 
lead, and ſometimes follow. They ' may, 5 
at one time, be made inſtrumental towards 


forming good morals, and at other ſealqns e 


they muſt bend to the habits of the times. * x 
x ” #7585 d 
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AWS Fan infcafibly' lead people to 
the practice of Moral Virtue, by eſta-- 
bliſhing ſuch fixed principles, preſcribing: - EN 
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ſuch rules of action, and inſtituting ſuch c 
modes of government, as will neceſſarily 


give a bias tothe minds of the people, and 
of c courſe * affect their 1 * 


«of The greater degree of © independence 
which. the laws eſtabliſh, the more gene» 
| rous and ennobleck will be the ſedtümentt 


of the people. From that generaſity 
moral virtues wilt take their Tife, th Motel 
mga y political 3 inconve leg maß de Occa- 
95 enfue from _ r 
mo ie eu 0 afl oft H 
""Fha t freedom. ande fevation of feviiment 
which, | accompanies independence, i is at- 
tended with a conſciouſneſt J of, importance, 
. Aa decent pride, which wall not ſtoop to, 
baſe and ſordid practices. It contributes 
to render men juſt, benevolent, and grate- 
ful. If they are rendered haughty by their 
independence, and too ſcrupulous in exactj 
ing reſpect. they will make ample returns 
in civility and integrity. They will diſ- 
playa. bold and manly fpirit enen iti their 
vicea, ane, be of-a:fordid or felfiſly 


dt bart dou? eri 


tom CL I 015 — & 4 
- s a 
c * 9 +. 
a g 7 - 
149891 C #5 Ag 
b 4 1 22 


Be»: the; ee ma Nins 
 ciples of liberty, the [/people-will 
mean and abject. Being held in little eſt 
mation mthe;ſtate, they Willinbtknow!t6w A 

to ſet a juſt value on themſelves.”: 5 
aß being governed by. a ſenſe of honour, * 
they” will be & key" in abe by a dread: — - ES. 
will not ſeruple to co] 
mit any act of baſeneſs or injuſtice, "whizthi 
they can- perpetrate with, the proſpect of ' _ 
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eſcaping; dereion; They vill be gehe, . 
fraudulent, and malicious... They w 15 
more prone to revenge than to reſentmemt: 
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» | 'the ſoundeſt conſlitutiog, and depra- ee 
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| ſometimes be accommodated: wo) the flue 
_ twkting ſtate of moral org 0 Wa 
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Where public Morals are pure: and. un- 
- -tHitated; the Laws ſhould be ſimple and 
moderate; ſuch as they were in the early 
E eee Rome, when many: 
offences were n a een 
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extraordinary ſucceſs, or the conſequence of 
ſudden affluence; or any other cauſe what- 
ever the public Morals become tainted and 
depraved, the legiſlature ſhould proceed 
Wee rann en debe. f 
Ae a ee 

Let, even in che moſt corrupt ſtate of 


moral virtue, capital puniſhments ſeem to 
be ineffectual remedies againſt the general 


lepravity. They remove a criminal from 


. dut do not ae the crime. 
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- All puniſhments ſhould, if poſlible, be 


not only in terrorem aliorum, but in emen- 
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hawever;: do not anſwer either ong end or 


the other. They deſtroy the offender, and 
his fate is ſoon forgotten by the criminals 


who ſurvixe him. Nay, the impreſſion of 
terror is ſo ſlicht on the minds of, many, 
mat, even during the time of execution, 
hey are not afraid to perpetrate the very 
crimes: for which the ane een 
before their Metiadr ban tfo Nd 1 


1 oe: 521 440. 210 cat 35! Mat Ti 9483 nel 


ire 


Therefore, the great, ſtreſs Which — : 


== laid on the advantages of public. exe- 


_—— reſt on: a Ak founda- 
tion; for they Who are endued with a 


rent degree of ſenſibility, will not, behold 


them ʒ and hardened offenders view them 


without being affected by them. 
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mſion of the cruninal practice; ; but the 


. wicked ſoon grow familiar with terror, and 
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| Monteſquieu, checked their progreſs; fora 
While, but the miſchief ſoon returned with 


| as müch violence as ever 1 neff. Lig 
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divided from the Papal dominions but by a 
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\INCE Criminal Fo therefore, ought 
not only to correſpond wich tlie ſtate of 
public Morals, but may in fact themſelves 
be made to contribute towards Morality, it 
may be worth our enquiry, to conſider the 
ſtate of Moral. Virtue in this kingdoms and 
how far the frame of our Laws , 
e or improve it. voy 8 
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tue indeed are changed, but the eſſence is 
ſill the ſame. If Ne not rival our 
forefathers} in hofpirakiey'®; we exceed them 
anty. If we are, n to them in 
. wr f, we ſurpaſs them" in moderation.” 
If they had in ſome inſtances more n 


tude, we have more e 
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The altertion Which has taken place in 
the model of our conſtitution, and the 
manners of the people, render the exertion 
of many qualities impoſſible now, Which, 
in former 11 85 Were“ ne noble and 
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4 The 5 hoſpitality” of our On: ſo 
* applauded by ſome Authors, ſ. ie heen 

contſetjuence of the hoping of the Vaſ- 
i, on the Lords, according to the principles of the 
Feudal Syſtem. . The great men were obliged to keep 
1 a, for their Retainers ; but they to whom they. 

extended their hoſpitality, cannot t properly be 

conſidered as their gut. 


+ If it be objected, area 60 ile pro- 
perly under the conſideration of the ſtate of Morals; it 
-may be anſwered, that by valour, in this place, i is 


meant, the ſpirit of public defence, which is a motal 
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leſſened the number of thaſe virtues; "hit. + 
are generally deemed great aud kervicy! 
and which: moſt foreibly engage the: atten- 
tion, while at the ſame time they command 
the applauſe of the multitude. But a more 
gentle and amiable train have ſueceeded in 
their ſtead, which claim the approbation 


of the juſt, and the end of the 
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by'enlarging the wants of mankind, Rive: f 
difaſed" the prineiples of benevolence. If 
they have increaſed the love of wealth; 


they have extended the ſway of juſtice. If 
they have advanced ſelf- love, they have, 
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There is a 1 and * in 
the preſent ſtate of moral virtue, Which 


ſome have endeavoured to fine inte ſelfs _ 
love and puſilanimity. 100 2 rer 
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Tos many ate indlined di, think, that 


publie virtue depends on 2 partial and 


hlind attachment to a particular ſpot of, the 


globe, and u certain race of beings called 


countrymen.— That magnamimity conſiſts 
only in braving danger and ſetting death at 


defianoe. That to ſubdue the tender feel - 
ings of the heart, and the natural ſenſations, 
by'a ſtudied ferocity, i is the teſt of fortitude, , 
But there is a degree of delicacy, which, 
though cenſured by ſome, as bordering 
upon effeminacy, is not incompatible. with 
real magnanimity. Men of ftern looks and 
obdurate- hearts, have not always firm 


minds. Upon this principle, however, 


they endeavour to give a diſagreeable caſt 
to che moſt amiable qualities which can 
adotn. human nature. According to them, 
_ the benevolence of humanity; and the bene- 
_ ficence of © charity; proceed from. elfi 
motives, and are indications f natural 
weakneſs. 
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debaſe the principle of ſeff. love, it is ne- 
vertheleſs the foundation of Moral Virtue. 
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Ihe mar who has uo regard! for bimſelf, 
will have little conſideratibm for-:others, 
It is paying too great a compliment to Hu- 
man Nature, to ſuppoſe, that even the 
motives of our beſt actions are ſo totally 
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, of others, to relieve ourſelyes' from the s > 
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We are not now in ben n af 85 NE 
Edwards and Henrys when the political! 
ſyſtem made military enthuſiaſm a neceſſa x 
part of the national character. Among us 
it is ſufficient to preſerve. the ſpirit of pub- 
f be defence, without, making ſavage valour 
and unnatural ak a eee 
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mitiacy may be diſcovered among the mili- 
tary part of the Kingdom, While at home, 
within” the Happy abodes ef peace* and 
affluence, yet that they are not defctent 
in true natiofial courage, every quarter f 
the globe can teſtify." DD Rr zit WRT 
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As there das not. appear. to be ar 1 
foundation, therefore, for ſtigmatizing 
modern times with national effeminacy, - 
neither is there any reaſon for accuſing CK 
them of moral dere . bk 
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decline among us, and conſequently there 
is leſs to be ſaid in vindication of the ri- 


. gorous ſyſtem of our laws in criminal 
caſes. Where moderate puniſhments are 


found ineffectual to reſtrain offenders, War ; 
nefficacy is generally owing to the indi 
eretion of the legiſlature, Which has har- 
dened the minds eee, too great 
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In remedying of evils, we too often fix 


cu attention on the object to be redreſſed, 
without perceiving... the inconveniences 
attending the remedy propoſed. We do 


not reflect, that, in endeavouring to check 
the prevailing miſchief by the ſeverity of 


5 puniſhments, we at the ſame time debaſe 


the ſpirit, and conſequently corrupt the 
Morals of the aka ls ſuch I, 
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ment, which does honour to the age we 5 | 
live. i in, yet, with reſpect ta our, Manners, 1 
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" "Thavgh” we 123 in a 1 ne real ' 1, 
worn off the reproach. of our national cha- : 
rafters, yet we, ill, continue reſerved, 4 
moroſe,. and. gloomy, to a. degree income 
patible with ſocial enjayment. I 
civilized, we are not refined: We are more al 
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do kind offices, but know not how to con- 
fer obligations with a becoming grace; 
their gifts loſe their value. by he aukward- 
- neſs of the benefactor. They are more 


1 Ann A more We than 


N we libero er political . + 
contributes greatly to oceaſion a  diſagreedble | 


afpaity of Manners. Proud of our free- 
dom and independence, we are unwilling 


to acknowledge a ſuperior. We ſubmit 0 


the rules of ſubordination with fullen 


. , Krquieſcence;” and are more anxious to 
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of ſelf. importance. They have none of 
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jeſs moderate Governmente, where dhe 
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ſervility and ſullen reſer ve. It is Ho ddubt 
2 deteſtable meanneſs t flatter Vice, "or 
ſooth folly with ſupple condeſcenſion; but 
it is no way: inconſiſtent! with-mantfTree- 
dom, to treat our ſuperiors with that 
reſpect and deference which the rules t 
n peer ee Di 
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«the beauty of polithed lite. In chis pleaſing 
gequiſite, which gur more courtly-.neigh- 
bours aptly. ebene we are moſt of 
5 e rently; defici ent. E 
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The. ſevere ſyſtem of our Criminal Laws 
beams ealculated to obſtruct improvement 
in his particular; for the rigour they 
inflict, eee 
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This raſhneſs of character, however, 
ichs aften the companion; and ſome- 
__ - timev'the-mover-ofodelinquency;/-may; be 
ſoftened and impræved, by framing mote 
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berbs eltoabe of ambition and ſhame are 
alike in both. The modes vary according 
to the difference-of education, and the act 
cidental circumſtances of birth and fortune. 
The hongur of the Gentleman wauld 
fant would be unſuſceptible; and the latter 


the farmer would be totally indifferent. 
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Should you put a negative on the Gen- 
teman's veracity,” he would think himſelf 

bound to revenge the indignity at the 
hazard of his life. The Peaſant perhaps 
— {mile at the imputation: But if you 
were to queſtion his proweſe, he would 
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ſhame is predominant in each, but they are 
nat agrerd what actions are properly 
Smeg They gorreſpond as to the 
Principle, but differ in the application. 
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Nothing chn be "radre unjuft, than! w 
ond em Ee common people; as toœchrutal 
to be governed by liberal notions, and fit of 
to be ruled by fear Nature has made 10 dif- 
tinction between them and the great. If 
there is any, it proceeds from ſecondary 
tention and to be removed by equity and 
good policy Ii v205v95t 0 ene 
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By puniſhing ſlight offences With ex- 
traordinary. rigour, we inuure men tO Bale 
neſt, wel plunge them at once Uns hehe 
fink of infamy and deſpair; from wWhence 
they never fail to riſe Capital Criminals, 
aften to the deſtruction of their fellow- 
creatives; and always to their ow-n inevi- 
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very crimes to which their bad education.” 


and miſerable condition ex poſed them; what 


is to be concluded from ſucł a practice, hut 
that we firſt make delinquents, and then 
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When we conſider that the multitude 
— we ſtigmatige 8, vulgar, | form, the 
far greateſt 
with regard to their moralg and manners, is 
— aſtoniſhing and unpardonable. 
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bility of a truly noble mind, to be of the 
ſame ſpecies with baſe and worthleſs: ere 
tures, one would imagine; that the pride df 
the great would make them induſtridus to 
humanize the vulgar, if the principles of 
policy and humanity did not direct them to 
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liz of, are oſten wing ta their 

negeſſitens, condition of life, mars than to 
ie habitude of evil, we ought to apply our 
Attention to ptevent the effects, by remau: 

ing che cauſes af their depravity : 
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ners ure, in ſenſe degree, to be formed and 
| regulated by politicaF inſtitutions. Such ig 
| the power of the Laws in this reſpect, that 
they are: capable of giving am unnatural _ 
bias æven to our moſt violent paſſions, and of 
making the moſt diſagreeable and reproach- 
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to reſtrain men from doing an act which 
we deem ſo highly igjurious to reputation, 
and: deltrucdive of peace. Much leſs can 
we imagine, that the Jegillature fould, in- 
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gree, be made to ſupply the terror of death, 
or of corpbral pain. To many, the appre- 
ſhenſions of ſhame are more terrible than 
the approach of death; and ſeveral have 
5 ada life to avoid diſgrace... 11) 
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It muſt be, confelled, however, that chere 
ann ſome minds ſo extremely callous, 2340 
be but little affected by infamy. Such un- 
feeling delinquents are to be reſtrained from 


evil by puniſhments: which more immedi- 


ately. ſtrike their ſenſes. 198150 c 2 : 
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As it is impaſible, however, to adapt 
aws to the yariqus, diſpoſitions, of offen; 
ders, and as many are dead to ſhame, theete 


fore, beſides the ſtigma of infamy, , delin- 

 quents, ſhould be farther puniſhed N 

ing to the different degrees of their e crimes, 
"by, confinement. and labour, "which, bei 

the firongeſt and molt univerſal ohject = 

terror, are, conſequently „che moſt eff | 

' modes of 1e 5 Ne 
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important object of our concern, and 


2 ELLGION being” the firſt and elt 
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the moſt powerful and binding obligation” 


which. enforces the duties 8 
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5 9 Sytten is the moſt pure 


and perfect pattern whereby to frame our 
devotion towards the Supreme Being, it is 
Me moſt excellent and amiable? model 


_ WHheteby to regulate our” conduct toward 


ment n e Ams ns 15 bt 
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"The principles of Gn breathe 
- Sit but the moſt extenſive benevolence, | 
tte moſt dilintereſted charity, and the moſt 

di Fufive moderation. The Chriſtian Reli- 
gion abounds with precepts of forgiveneſs, 
brotherly love, and univerſal kindnels to- 
wards our fellow- creatures; and, to uſe the 

words of Mr. | Popes our Religion | 


Graſs. ak rd of reaſon, life, 6 and e. 
an elt p len of beneonlenge. nts $ 


We are taugtit by our Religion a pro 
mot to be found in ancient philoſophy, 0 

Jove'owr \ enemies... Our Liturgy frequently 
inculeates the 10009 of univerſal benevo- 
4; 120 85 6 i lence. 
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bepce. The ſecond, prager of the marnia 


ſervice begins with this addreſs to our Crea We 
or,“ Almighty God, who 1 1 
death of a ſinner, but rather that be may | 85 1 
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What a different wirt breathes in our 
atem of Criminal Laws? [In their ſubgui- 8 
mar) komplexion, de enn tice but fe mur . 
of lenity. A in che higheſt and loweſt of: FE 
ferices, the Law makes no diſtinctien of 
offenders; as in thoſe extremes, none, by 
legal conſtruction, can be acceſſories, but all 
are principals ; ; ſo the fame undiſtinguiſh- 

rule ſeems to be too prevalent. m the 
*. iſhments n to in late 
erimes. 5 : 
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The moſt trivial 1 are ranked 
| in an equal degree of guilt with the moſt 
enormous crimes. The pilfering Pick BEN 
pocket, and the blood y murderer, however 9 — 
düſtant in point of criminality, are con- | F 
8 and executed by one common 
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that he "ly turn from las wicked 

| A ür Las cut him off in che bloſſom 
be bis ſins, and nöt otily prevent che fruit 
- of be e e 
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The ſacred Law, howey er, teaches \Us 
milder anftitutions, and inſtructs us to pro- 
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* 4 ye At the Krength of Ry Ga 
monwealth chiefly conſiſts” in "thi 


number of its inhabitants, is a truth unit 
verlally aſſented to; and that the num- 
ber of people in this and; far from attain- 
ing the increaſe which might have been 
expected, e "ME: yon been rather 
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thinned and diminimed is evident From 1 
the computations of very able calculators 
as nelle ig 
ln ſuch cafe thetefore; dur ſanguinary 
eee, A politicad evil; which we” 
ought rather d tedreſs by every; mild iuſti?- 
tution, and every ſpecies of encouragement 5 
which We an deviſe. | 
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It ought to The the Ae care os the 1. OH 
magiſtrate to, provide for the increaſe of | 
population, and to employ the ſubjects to , 
the beſt advantage, rather than to leſſen 1 
= N * the hands of the qxecy 85 | ; 

"Poet i ani; the kg: of the hen; 
Toes it reform the vicious, to execiite eri- 
minals for petty and venial offences? By 
ü ſuch policy, the individual wronged i is not | . 

only lefr without any recompence for tile 

injury ſuſtained, but the injury done him 
is often farther aggravated by the expence 

of a proſecution; and ſociety is prejudiced 17 75 

by the loſs of a member, without reaping 

voy ene from the example of his fate. 
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5 The ſtrength of ſociety, which conſiſts 
in à numerous people, 4s impaired by 

| { | capital puniſhments, and the moral prin- 
_ - eiples of the community, which are the 
only foundation of laſting peace and pro- 
"How * not 3 ns their 
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ore only the ſeverity of bil Crimi: 
nal Laws, but their diſproportion 18 
the ſource of abu ndant miſchief; and this 

A an may de viewed in thro Tights: | 


T Ex: Apieid eſtabliſhed berween public a | 
| private crimes. e find 


* . As it is ated between one private 
- crime and another. 
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FOTHIN G FRY commit to e 
prave the morals of the people, than 
ts little regard which the laws thiemſelyes 
pay to morality, by inflicting more ſevere pu- 
niſhments on offenders, who commit 'what 
are deemed Political Crimes, than on thoſe 
who fin againſt religion: and moral virtue. 
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"ki is fad by a very eminent writer * on 


_ lubje&t, that,“ in regulating the puniſh- | 


| ment of Crimes, two circumſtances ought - 


to weigh, viz. the immorality of the action, 


and its bad tendency ; of which the latter 


appears to be the capital circumſtance, for 
'this evident reaſon, that the peace of ſociety 
is an object of much greater importance, 


than the peace, or even life, of many i in- 
| Gividuals. CL OD 5 
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ls it of greater importance too than tlie 
morals of many individuals? Or, more 

ptoperly ſpeaking, can the peace of ſociety 
ſihſiſt without morality in the individuals 
| e of which it is compoſed? Can we conceive 
any heinous Crime, which has not, ulti- 
mately i th A bad __ _ 9 1 5.0 
eee the Diſproportiva therefore od 
tween the Crime and the Puniſhment, and 

3 the docttine that the bad tendenoy of an 

Action is more to be regarded than the im- 
b maorxality of it, greatly contribute to weaken 
„ deſtroy all virtuous principles? Does it 
+ - not give occaſion to argue, that virtue and 

| vice : are mere political diſtinQions without 
any permanent and effential qualities ? 
That they are the creatures of Art and not 
* Nature (6 | 
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8 2 we es that i it.in 11 ah & | 
rebel againſt Heaven than againſt the late? 


Is blaſphemy then a flight offence ?. Is it not 
in fact dangerous to the peace of ſociety ? 


Will not the wretch, who is a rebel to his 
Jo God, be a traitor to 12. yy and Country? 
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Is it not ſhocking to'reaſon, and deſſructive 


of virtue, to contend that the ill conſt» = 


_ quenee of an act ig more td eee 
chan its ann For 1 1 Hy > OY EH TILE 
S090 0 94 f Han t. Yue OA 8 4 
To eee a. ds. however | heis 
nous, becauſe it may be Suppoſed not 2 
have a had effect in ſociety, and to puniſ 
light offences ſeverely, becguſg they tend 
more immediately to diſturb the peace of 
locietys, is to. commit a degree of Niue 
1. ig 10 do evil. tbat god may comefof it; 
is ſacrifteing moral: equity 10 political 
8 at Lg 596209 n en Walls 
| Ty in fa, t he neceſſity Be: > Wet m aking 
ch; a ſacrifice, * 1 nm _ There is 0 
real occafion for hich, unnatural [expedients, 
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and the ſuppoſed necellity. is of our own. 
creatin Like unſkilful artiſts, we begin. 
our 2 * at che wrong end. en. The Ae 
wg we make between 3 5 5 ard private (7 
rimes, is; 18, in truth, dabei of” the very 
Foundation it it 1 eftabliftt. N 
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Tf we would efeQually provider forthe 


laſting peace of ſociety, we ſhould, firſt 
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and principally, regard privates offences, 
which are the | ſources. of public Crimes, 
Moral men will make loyal citizens. Scarce 
any have ever committed Crimes againſt 
the ſtate, who were not firſt rendered deſpe- 
rate by a ſeries of vice and immorality. 
They have long remained unpuniſhed as 


elde offenders, 'who become conſpicudus 
h delio cents tee een pee 
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Nemo, ye We repente fuit W 
ng. Slight viclations of moral duties lead 
to the commiſſion of capital offences: and 
| delinquents are encouraged in their firſt ad- 
vances to guilt by the very conſtruction of 
the laws themſelves, which, i in many moſt 
eſſential points, deem lightly. of, or 9 ä 
ys moral violations, 33 4345 
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os: oY only. means to W the e of 
| ſociety i is, to enforce the obſervance of reli» 
gious and moral principles. All immoral 
Ads have ultimately the fame tendency, 
though ſome are not fo immediate i in . 
effect ag others. 
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The people are to the legiſlature what. 
a child is to a parent. A-parent's firſt care 
i, or ought to be, to form the morals of a 
child, and rather make him dread to offend 
chan ſtand in terror of A Rn e 
7117 balls>. 91s RA bro of 
In like manner, ere ſhould f 
laws with a; view to improve the morals a. 
the people, and rather make them en | 
| ENTRY than N the <p <6 An: 
. as the. * and RR writer of the 
eee Dead has obſerved, that 
kingdom is happieſt where there is moſt vir- 
tues it follows of courſe, that thoſe laws are 
beſt «ang oe en calculated to. ns tl 
| morality. -- Nrw adi ö 0 et 


But when we are told, that the ĩmmora- 
lity of an action is not the capital, eircum- 
ſtance, we loſe all idea of moral right and 
wrong; and the cauſe of e e, * 
ſuch political diſtinQions. 32 06 
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The laws hould the be: ealculitet, to 

prove, What. is true in fact, that choſe 
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wars and ſudden + revolutions; have been. ſo, 
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actions, which are moſt prejudicial to ſoci- 


ctyy are in themſelves. moſt immoral: for- 
moral virtue is nothing elſe than a conduct 
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'Grimis, by à pecullar ſeverity; of -piiniſh- 
ment, is only to provide againſt preſent ind 


temporary miſchiefs; it is to puniſh eſfecte 


that might hate been prevented 109 oÞviate: 
ing their cauſes. | | 
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frequent among us. The laws are armed 
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againſt the Powers f e et 4K; 
calculated to oppole the e 10 


E eee | 
inteſtine commotions from-motives/ of con- 
ſeience,.is too-inconſiderable for compucz- 
ton. Few civil wars have een waged 
from conſiderations of publie virtue, or for 
the ſecurity. of public liberty. They are 
' generally! carried on bx abandoned! deſpe- 
radves, who feck ts better their fortunes in 
nien + 8 | the 
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bit it beging to make Head Atem. Tue 
| diſeontented's remain quiet, el: they acquire 
a Tecruit of ſtrength | to renew civil diſcord+ 
Its 1555 e not to be wondered gt; 
ame Principles continue, To an 
wie 155 bulk of the People: are vicious and <7 
immaral, it will be an eaſy matter for a ; 
aiterous an Fr nd- during leader, t to engage - £4. 
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| to improve and conſitm them in thoſe prinz 
|  ciples of Right and Wrong, which natural 
Reaſon ſuggeſts, inſtead of perplexing, or 


totally deſtroying thoſe Principles, OF the. 
belp.of polity tical refinements, 7 bns 119 
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Ahe! ſubtie diſtinctioni bich Cubis 
make between political and moral dalin- 
quencies, are offenſive to common ſenſe. 
When we are taught, thatit! 375 a greater erime 


10 qur ren 
aur mother, EEE revo lis Ag? 


"ki is 1 vain Ws it n us, ; that "a ene 


| has an more immediate "tendency to the ge- 


neral detriment of ſocſety. ate This AT 
puzzle | our underſtanding g but will a 0 


| quiet our ſeruples. Our feelings bite 
ire that | it is not a crime of fo black a die 7 


the latter, and. conſeg ueatly ovght ner 
be Er Paine. * 5 ok 7; 05 
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"It i is the criumph of Liberty: ſays Mon- 
tefquict,” and, 1 will add, of Reaſon too, 
when Criminal Laws proportio rtion pul- 


ments t "We, pardicilar” nature of 8 


* * u me. il 10 


hays admitting the aden wal 


2 public and private crimes in its utmoſt . 


—_— it will not ſupport the con- 
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duſion which is deduced from it; foꝝ if 
public offences are to he more regarded, as 
tending} more to the diſturbance of ſociety, 
yet condemning the offenders to puniſh= 
ments capitally ſevere, is by no means e 


the: moſt reaſonable way of inſuring the 


peace and ſafety of the community; ſuch 


ſeverity, rather contributes to advance than | 
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8 there does not n to be a ſuffi- 


; puniſhment, founded on the diſtinction 


between public and private Offenees; ſo 
there appears to be a ſtill leſs” foundation 


kor che er of Ofenees equally 
pf a private nature. Zi e Ast talen 
* 17 'T9 x . wel, $3 80999 13!) +2 7 «434 "7 * 


4 
4 5 1 14 1 ! 


* 


W 5 : 
\ L E. 1 Of 
+ * * 


cient ground for an inequality of 


* 


+ & * 4 * a. 
4 *} Fr S741 0 


184 CONSID BNATIONY/en 


1:/Of d mant, Oretdnve 0 rente Of. 
fenobs; it 38 to be Obfer ven that in ſeveral 
inlirnets; the Pumid ments they inflict are 
any governed by the ſtrict mesfure of 
; 1 51 was a cohfideratien More 
important the” condern for oth 
lehrten of even perſohal feeartty; > 
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For a perſonal affault, be 1 it er ever er 10 Vio- 
lent, provided the aſſailant does not kill or 
maim the party aſſaulted, the offender is 
ſeldom puniſtre with any other ſentence 
than the payment of a fine. But if a 
 Efhnifvcne! ſtesle from Ws" neichbeur, Ea 

cretiy, more than ne Falyg af twelve 
pence, the Law dooms bim do deach; and 
his puniſhment is no greater, if he ſlaugh- 
jers a whole family, with the moſt cruel 


en e of murder. N 
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_ tiefe . the diſproportiom ĩs mani 
feſt ; in f farther inſtance, though the 
tac diſpatitysis not ſo flag rant, it is never- 
_ thialels meh obſer vable . To - ſeduce 
another man's wife, and n e adul- 
97 with Er, 18 not. in the eye of the 
> Law 
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Law, an Offence'of a criminal nature, but 


is cognizable hy the ciuil juriſdi on. Net 
ſurely to alienate a woman's affeions from 
her huſband, to defile her perſon, and to 
diſhondur his bed, is a crime much mare 


prejudicial'to the peace of ſociety, than to 


nnn * 


Though the deere of bad 8 
which alone is ſuppoſed ta make an ac 


criminal with reſpect to ſociety, may not 


be ſo extenſive in the former caſe as in the 
latter, yet certainly it is more fatal. Ad- 
mitting, which nevertheleſs may be diſ- 


puted, that there are a greater number of 
delinquents ready to make your-purſe their 19 


booty, than to make your wife a a prey to 
their ' ſenſuality; yet the injury received 
by the one, is inconſiderable in W 
of that ſuſtained by t the latter. 1 


5 4 A man's wife a Wo dete 10 led tis, 
property than his money; and if ſhe, be 


the wife of his choice,..may; be coof- 
dexed as the molt valuable of his pblſefſions ; 


an attempt therefore to rob him of ſo ineffi- 
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müble an enjoymeht, is fur more Orimingi 


in the eye of Reaſon; than to deprive him 
of afew pence. 
experience of conjugal endearments, and 
muſt indeed be totally loſt to all ſenſe of 


He muſt have but a faint 


Honour, who does not rate his wife's af- 
fection and fidelity at W 
the wages of a In? Al 


4 


Hy 
The crime er e was at 


Ach great fevertty OY wine 


man we 8. * * 
| * * 55 » 
8 ; 4 . ” 
© 7 F. N "235 1 7 1 A 1 $ 3 -» ] # * 17 * 


N 10 the Etter times ot ben, en 
4 e Ab e have _ arbitrary. 


2 * $0739 "TY . £31 '$; 15 


05 


' Homer makes Hector, i in rebuking Paris 


| tel him, that his crime, in ſtealing another 


man's wife, deſerved no leſs puniſhment 
than Ne. Nr, viz. to be ſtoned to 


4 death, Rich adulterers were, however, 


- Tometimes allowed to redeem themſelves 
8 © by a ſine (called Mogxapyic) paid to the huſ- 
band of the adultereſs; "whence Homer's 
ode al agree, that ma "Whew caught 
| Rem 
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with Fenut, ought to pay this ſine to 7 
can, who would not conſent! to his enlarge - 
ment, till Neptune had engaged for che 
eee em * i nets 11 ary NN 
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By . Jewiſh Law, adultery was pu- 15 
2 and ſo was double adul· - 
rage eee e ase rA 
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crime was puniſhed very ſeverely; but at > 8 
preſent it is only puniſhed by fine and 3 

penance in the Spiritual Court, or by an „ 
action at Common Law, for damages. 755 

However, adultery, as a temporal Offene. 

being againſt" the peace and good order ß 
_ ſociety, it ſhould ſeem reaſonable to ſup- 3 
poſe, that it was under the cognizance of 
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4 to the ada Fax our Re 5 
. eee no temporal puniſhment what- 
ever, except the loſs of her dower; and ſhe 
does not loſe even that, if her huſband is 
eee to her, and 2 with her 
- | 1 after 
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Laws have been ſtretched to an unreaſon - 
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after the Offence committed, according e 
the following diſtich: jor ble tun ain. 
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| Sponte virum fugiens mulier, ny 
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Thus we . 


able degree of ſeverity. in points of pro- 


perty, and with reſpect to Offences deemed 


merely political, they are become ſhame - 
fully lax and remiſs with reſpect to moral 


crimes. .,, This. js certainly 2 


a eee e 096 eee. 


2 free ſtote like: ours, Which-is a kind of 


3 * cannot by ſuſtained withe 
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In e e e a more vie W e 


| is paid to the duties of Religion and Mo- 
rality, | we find that the common people 


are much more regular and virtuous in 


_ © their conduct than ours, and Hkewiſe more 


intelligent and uſeful members of the com- 
munity. There is no doubt but that a 
en inattention to 3 tends to 

render 
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tender the common Peeple-iggerant ans | 
aftite; for the want of religious and 

moral principles leads to a habit of diff. 
pation, Which is the parent of viee and 
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Our it's 1 pay ſo little n 85 
ta Maral Virtue in the proviſiong againſt 
adultery; that people in low degree may; 
in fact, live in common, and commit che 
moſt flagrant violations. of conjugal rights 


with impunity ; for it will be in vain for 


e injured party to attempt the recovery of bs 
es againſt the adulterer, who pro- = 7 
re has no ſubſtance, out of which 1905 can 
make ſatisfaction: Add to this, that t the 
injured huſband likewiſe is not in cireum- weiß; 
ſtances to N a legal remedy. wats 
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It fg reaſonable, Se that adul- 
tery ſhould be cognizable by the Criminal 
Juriſdiction. Such offenders might be . 
proceeded againſt by way of indidtment, | 
and if found guilty, be adjudged to pay 4 
fines, to be rated according to their ſtation 
and circumſtances; ; pat thereof to be ap- 
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injured, and the, remainder to be paid to 


= fince Laws without Morality are but We 


che Fiſk, as a compenſation for the breach 


of che peace, and the injury done to ſo- 
eiety; and in default of payment, the of 


IWW impriſonment. 
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fi os adultereſs might undergo ſonie | von 
"Tic ſtigma, and be impriſoned for ſome 
time, at the diſcretion of the court, Secera⸗ 
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thew, that | our Laws have. a regard to the 
Morals of the ſulyedt, which, in all Laure 


ought to be the primary corifiderativn'; 


guardians 'of our perions and OR. 
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Viclations . conmubial faith are 


8 prejudice to ſociety; they leſſen that 
regard and. attachment Which man and 
woman, who cohabit- together, ought mu- 
tally to entertain. They are the bane of 
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"alt, by conſent of the woman, is 


12 heinous, philoſophi- 


cally. conſidered; than a rape; for the huſ- 
band hath certainly a greater injury done 
him, if the woman be debauched and made 
willing : than if) the were raviſhed by 
force; for in the firſt caſe her mind is 
eſtranged cl her e in Lad 
it is not. S400; | 1 . 
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11 is true, that next to the bey erm 


8 petſons, the preſervation' of our property 


is the moſt immediate and important 
Gaſideration.” Theſe purpoſes, narrow as 


they | ſec cem, were the firſt and ſole induce- 


ments to civil ſociety + but in its preſent 
improved ſtate, they are too limited to be 


| any longer regatded as the 2 21 cee of 


wotfideration, 
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bf Hg, that it goes 10 fur us 16 cnftrte 
it only man-Hlaupkiter when a Hüfbarid Kies 


a man W in en n 
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The mol RY and nat add; the 
r ends of ſociety; are to humanize 
the minds, ſoften the manners, efilarge the 
underſtanding, and correct the ; morals of 


a munity; in Mort, to ce dawn 


integrity, benevolence, and charity, be- 
tween man and man. Thoſe extenfiye pur- 
poſes are, in a great meaſure, to be effected, 


by ung tt the Laws to Pens aneh ſic 
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flag Ly taken this general view of 5 
Criminal Laws in their various relations, 
in order more fully to illuſtrate what has 


been faid, it will be proper to enter into a 
more minute examination. For this 


poſe, 1 proceed to conſider ſome diſt a 


ſpecies of Offence made Criminal by our 


Law, ,and to compare the puniſhments 


"allotted to each, with thoſe 'of other coun- 
tries. 75 
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Heng Treaſon is an a eee and | 
deſcribed by ſeveral. Statutes. By the 


25 Edw. III. Stat, v. chap. 2. which is to 


this day the ruling Statute, it may be com- 
mitted in theſcyen, laps ae y 
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2 64 counterfeit to the money of Eng- . 
land, knowing the money to be falſe, to | 


ö or t make payMacht with it. \ 


13 >. By laying the Chancellor; WY 
or 10 king's Juſtices of the one Bench or 


of the other, Juſtices in Eyre, Juſtices of 


Aſſize, or other Juſtices aſſigned to hear 


and deus in . Apen doing 


their rene e 4 ee 160 
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teſtant Gee Ne and r enlifling/in 
" foreigs fe 3 1 


een, 21 Güde 


4. By adhering to the king? Scheich l in 


1 N OE 


| 
ö 
| 
| 


| 496 CONSIDERATIONS. on 


It is no part however of the preſent 
deſign, io enter into a minute detail , of 
treaſonable Offences, but only to give the 


reader a general view of the moſt enor- 


mous ſpecies of Treaſon, in order that he 
may be better able to judge of the propriety 


of ſuch reflections as will be offered to his 


Konſideration, on the ſubijec of this crime. 
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rating the crimes of High Treaſon, 
prong to be not only extremely 1 0 
but ſtrangely nee l 


+» The preſident Montg/quicw days, If. _ 
crime of High "Treaſon be. jindeterminatey 


this alone is ſufficient to make apy govern» 


mont degenerate: into arbitrary , POWermr | 
Again, he ſays, That it is a violent abuſe to 
give the name of High Treaſon to a crime 
WICH i not ſo in fact; it tends to con- 
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of High-treaſan was ſo uncertain, and che 


reſolutions of the judges upon trials for that. 
affence ſo various, that it became abſolutely 


necęſſaxy to aſcertain by. this act of Edu 


hut in the reign. of Riabard II. fo many new. 
Treaſons were declared, as made it = 
ſary. for the legiſlature, in the next reig 

(&hat of Henry IV.,] do repeal, all thoſe gewr 
created Treaſqus, by a ſtatute, reciting, ht 
no man knew how he ought to behave him 
Kelle to do, fprak, * l len 
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But to return a our K on a che 
ſtar. 25 Edu. III. the dignity and ſecurity 
of the King's perſon is here confoun nfounded 
with the perſons of his officers, and” to 
aſſaſſinate the ſervant, is as e as · 


wy the AE. 4 44 1 


+ This i is not all. © The King's 5 5 * 
* n with his effigies . 


+ 


what ſhould: for the, future be Treaſon; | 
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his coin; and to counterfeit! the type of 
Majeſty, is held as criminal as to lift the 
. againſt the living Monarch. 
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It would be tedious to A 
Inſtances wherein the different degrees 
bf (criminality are confounded, and the 
Majeſty of the Sovereign undervalued, by 
placing offences, whereby the ſecurity of his 


Lugo mg and even his 


gnity only indireckly prejudiced, in the 
FT rank of delinquency” with thoſe where- 
by the ſafety of the Royal Perſon 4 bs imme- 
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ſo, different and diſproportionate in their 
nature, under one common head, is the 
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terrible. We 
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Judgment i by H 1 2 Treaſon 
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HE . in High Teiges 18 
ſach\as one cannot tranſcribe. without 


walt ; it is, chat the offender ſhall be 


drawn upon a hurdle to the par er 8 


his head and quarters to be at the King's 
diſpoſal : but beheading being part of the 


Judgment, the King may pardon all ae - 
_ reſt, under the Great l ay 1g, "Ru e 
; done. in caſe of nobility. ,. iy. 
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The Judgment for POTTY the 
coin is by the common law, and. is only to 
be drawn upon a hurdle and hanged. But 
clipping being made High Treaſon by ſub- 
ſequent ſtatutes, | the Judgment, as ſome 
contend, is to he hanged, drawn, and 1 * 
a though the practice is otherwiſe. 
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| The Judgment for a woman in all caſes 


of High Treaſon, is to be: Gold upon a 
Hurdle, and h | 
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JIT H teſpect to the foregoing falg- 

+ ent, It diſgr graces Kmanity, with- 


out 0 e ade of policy: | "Nature 

Thudders at © the thought of imbruing "il 

Bands in cod, and mangling the ſmokin; 
entrails of” our fellow- creatures. ' This 1 


more than cruelty. It is ſuch favage 


butchery as might even lain a Hottentot. 


1 It ſeems difficult to conceive that fulh a n 


l 7 could have been deviſed by a hu- 


being; or having been eſtabliſhed in 
the days of ignorance, bigotry, and barba- 
rity, chat it ſhould be ſuffered' to continue 
at the preſeine civilized op dw e 
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Io imagine that the horrid Teverity'sf it 
will deter criminals from the crime, is a 
vain ſuppoſition. © To men who engage in 
deſperate and criminal undertakiungs, with 
a proſpect of death before their eyes, che 
mode of dyigg is an addition of terror too 
inconſiderable to reſtrain them e | 
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Such brute execution bens as een 
it is unnatural; for it ſhocks the ſpectators, 
and pains the imagination of all who reflect 
on the criminal's fate, without adding to 
his puniſhment: for it is well Known, that 

before the work of butchery begins, the 
delinquent is generally paſt the ſenſe of feel- 
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Beſides, as few can diſtinguiſh ſo nicely 
as to be ſenſible that a crime againſt the 


peace. and order of ſociety neceſſarily in- fy 


cludes. the higheſt degree of moral turpi- 
tude, ſo there are many zealots ſo blinded 
with party-prejudice, that they impoſe upon 
themſelves fo far, as to think the heinous 
erime of High Traen tb be no reproach 
to their moral character. 3 
— Perhaps 
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perhaps the very frame of the Law may, 
in ſome meaſdre, contribute to leſſen the 
ſenſe of the moral turpitude of High Trea-· 
bon; far by Law Treaſon can only be com- 
mitted. againſt; the King de facto; and a 
King « nk wanne the VI of 
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Ma it i8 Gia, PAR if . com- 
dl againſt the King de fatto, and not 
de ure, and the King de jure afterwards 

comes to the crown, he fhall puniſh the 
1 Tresen done againſt the King de facto; and 
- a pardon granted by a King de r that i of 
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that the peace and order of ſociety requires 
this diſtinction, and that individuals ſhould 
not be allowed to decide concerning the ſo- 
vereign title. But it nevertheleſs ſeems to, 
militate againſt the moral rules of right and 
wrong, to doom an offender to the ſevereſt 
of all puniſhments, for e What he 
conceives to be a Juſt title. ain 
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They; who have not capacity to diſcoyer 
| with preciſion t the true grounds of this politi- 


cal principle, and to perceive that in the end. 
it ſquares, with moral rectitude, are miſled by ; 
| its ſeeming: incompatibility with moral Juſ- 
tice, and think! it meritorious to vield alliſt- | 
ance for the recovery of a 8 title: y 8 5 
Mader the influence of 49 cpi e 
rigour, of the ſentence rather ſerves to in- 
flame their zeal. The more they riſk, ths 
en deem their merit. B. N i 
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Iitical martyrs; they glory in periſhing in 
their traitorous principles,. with the ſame - 
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their 'religious tenets; and rebels triumph 
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2 4 Y”: 5 N \ % 


| 
| 
| 
l 
: 


Fe ER 


LS cob wur TEG I, 


They ate often m iſled 185 cohdlude, FIR 


| thole p rinciples muſt be juſt for Wich men 
can die 255 


ſuch reſignatioh and intrepi- 
dity; and, from admiritig the traitor's mag- 
animity, they are ſometimes betrayed | 
br ar as to Te the Ig 205-20: 


Wind $3555, is 3 * +70 21 20 AE Lot 


Thus, theſe rigorous puniſhments coun- 


hearts; and diſpoſe them to adopt ſenti- 


ments from oquepaſſon, WIRE 1 bids 
them abhor. . * 
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Lord Coke indeed: obſerves; that all „ | 
ſeveral parts of the puniſhment in High | 
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wWuich is the pattern of Chriſtian Duty 


bappily enploded- The: New Teſtamcht, 


breathes another ſpirit Benevolenoe, Hu- 


manity, and mercy, are the precepts n ou 
Saviour n ue Lawgiver. lad 
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N we recur t the Athenian e 
en find, that they alſo took no cogni- 
'2ance of Treaſon or Rebellion as capital 
offences; on the contrary, it is only 4 
vided by choſe laws, that” al SI JON 
SM oe devils nip He 0 eie 1285 
He mal be denied burial within rol 
and his goods expoſed to ſale; who hath 
been convicted of perfidious behaviour to- 
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He * bach Werse 65 country, ſhall 
not enter into the borders WE om” 5 | 
2 n deli the en of Pyfiftro- 
Wy the tyranny of the Four Hundred, or 
the uſurpation zof the Thirty, we do not 
find that Rebellion or Treaſon were made 
capital offences by Law; though it muſt 
de confeſſed, that none 9 them ſcrupled to 
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Laws would have alarmed the people mo more 
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lion in the days of their liberty; and when 
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The Ter Jul . of Wet e hy oor 
as the author, ordained the puniftiment 
| 3 in the Lex Cornelia to be in- 
| MiQed on all who were found -gdilty of the 
15 erimen de majeſtate | VE S only 
it to the particular ff fits! "offence 
erein ſpecified, | 


& - 


: Y 0 
k E 
. 
. 4 . , , N \ 


The — pa ere e. | 


eee e e 
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- By the Laws of Perja, indeed, he aims || 
of High Treaſon was puniſhed with the loſs 
of che right hand and beheading: Which 
ſentence was, by order of Artaxerxes, ene: 
en Wimme 
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But by e Laws oh the Pinan | 
aged the king was reſtrained from 
putting any man to death for a ſingle crime, 
The judges were to examine narrowly into 
the actions of the delinquent; and if his 
faults were found. to overbalance his for- 
mer ſervices, the king was allowed to puniſh 
him at pleaſure; ; if not, he was ber mo 
doned or r les ſeverdly.” bon] 


When the Peron monarchy, Ne 
became deſpotic, it is no wonder that Prea- 
ſon was in the firſt inſtance made capital, 
fince ſuch a proviſion was en as _— 
ſpirit of che wan in 8 ae 
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By the Laws of China likewiſe, we nd 
that Rebellion and Treaſon were eſteemed 
the greateſt of all crimes, and puniſhed with 

a rigour equal to the ſeverity of our Judgs 
ment, viz. by cutting the criminal into ten 
thobſand | pieces, e che following manner: : 


it. 640 175 
1>Whe exeniitionts toric fieſt ed him ta 
à ſtake, tore the ſkin of his forehead. and 
head, and let it hang over his eyes, to pre- 
vent, as ſome imagine, his ſeeing how 
dreadfully the reſt of his body was mangled ; 
he next flaſhed the other parts with a kind 
of cutlaſs, till he had cut almoſt all his 
fleſh in pieces; and then abandoned him 
to the cruelty of the gazing: populace, 
who commonly diſparched him nen 
e e manner,” $ + 56x rugl}'4 
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| "his e agus hawener. we are ; told, 
was ſeldom executed. For the uſual paniſh- 


ment for Treaſon conſiſts only of cutting the 
body of the criminal intb ſeveral pieces, 
ripping up his belly, taking out his en- 
trails; and then throwing his carcaſs into a 
river or ditch, and this is commonly done 
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* in general, with the lenity and. 
excellence ot their goyernment in moſt in- 
ſtances, we may be at a loſs to account for 


this inhuman proviſion; but, perhaps, the 
great reyerence and veneration which they 


When we conſider the ſyſtem of the 


pay to the emperor, may have led them to 
this extreme ſeverity in caſes of High 


, «at * 
6 * as 7 3 * by — 8 a 1 „ **. LF 7 1 * x< 7 we 

| 0 oy 1 1 14 
Treaſon, 2 nn 1 Fo „ SS $34.16 


25 a. S 199595 {4 h bai | 
A E * ＋. vl. A 2 2 
Same Salis eum 


„ „ 


N Gotland the pumpen of Treaſon i is 


tor's eſtate, whether hereditary or moveable, 
feudal or allodial But in the ſentence of the 
Scotch Law, there 1 18 none.of that butchery 
Which Rains our een in er Treaſon, 
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„Vet, re dn the terror of dang” 
and confiſcation, it is obſervable, from a per- 
uſal of the Scotch hiſtory, that Scotland et 


death, and confiſcation of all the trai- 
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| in hort, in thoſe ates where the iter 
eſtublihment wy equal, the crimes of 
Treaſon and Rebellion were either unknown 
to the Laws, or, if they fell under their 


| Gvginizance; hey vere but lightly pusimel. 


0 e kinkdom, boicke)Cendablanno of 
the Anglo Saxons, compoſition was allowed 
for what is no juſtly deemed the moſt 
grievous kind of Treaſon, that of ee the 
. neee 
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It muſt „elde however, flac. our 
ache e the Saxons, had not ſuch ſevere 
notions. of Treaſon againſt the ling, as of 
3 Treaſon againſt the kingdom; and after the 
killing of the king came to be a capital 
offence, oy A eos before 1 en 
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* The Saxons, have Nor. Ret hs 
ne of public ſpirit, preferred ihe good 
| of their country above all, ' accounting. trea- 
chery agaurift it, or neglect of it in times of 
danger, to be: a crime of the moſt grievous | 
Nan and which 1 to be puniſhed in a 
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tun ifugas anboribu t eſpenubut, ſuys Tacitus, 
Other Treaſons than this,” net even per 
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ee de the death of the king, concluded 


only felonic?, as appears from the form of 
an iirdictment for am offence of that nature, 
intended and plotted againſt Edmund the 
Saxon king; whereas for the plotting againſt 
allegiance, of a common and inferior nature, 
the indictments coneladed ſelonicè et pro- 


| ditoriò: And whereas the penalty, in caſe 5 
of treachery againſt the country, was death, 


and forfeiture of the whole eſtate, both real 
and perſonal ; in treachery againſt the kings 
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n arrived. at its full growth, or. that the | 
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of truſt or fealty, was made equal with 
that , Læſa Majeſtas; and that Majeſty, 

wich was afterwards wholly wrapped up 

„ in the perſon of the king, was, in his time, 
* - imparted to the king and kingdom; whereas 

1 before his days, as already obſerved, it 
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meta Glanville, Pre bock © of 

| 12 ſpeaking of the wound of Majeſty, 
1 . exemplifies ſedition and the deſtruction of 
l,be kingdom, to be in equal degree a wound 
| of Majeſty,” with the deſtruction of the 

5 perſon f the king: And next he mentions 
ſedition in the army, and fraudulent con- 
verſion of treaſure-trove, which belongs to 
the king ; all which, he faith, are puniſhed 
with death, and forfeiture of __—_ and 
corruption of blood, | Wl; 


In the Saxon ie before the King | 
could be properly conſidered: as one of the 
three ſeparate eſtates, or orders of govern 
ment, it is no wonder that they deemed 
treachery, againſt the king, and treachery 
Way the kingdom, to to by Citing Pr 
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wag thoſe days, : mne king was only regarded 
in the light of the head magiſtrate; bur ſince 
4 the king i is become one of the three eſtates 
in the kingdom, crimes againſt the. royat 
perſon, are very properly placed on the 
lame footing with crimes againſt the king 
dom; for though the king, in his political 
capacity, as one of the three eſtates, never 
| dies, yet when we reflect on the confuſion 
and calamities in which the nation may, 
nay muſt be involved, by crimes againſt 
the ſovereign perſon, it is a reaſonable 
preſumption to conclude, that ſuch of: 
fenders intend the diſſolution of governs 


911 1 Ly : ; " X ' * . , ; ” 24 it Sw j : 
— + * "4 


„ 1 


TE ' - 
„ WT of 


At "SIR 8 and before the Statute 
of 2 5 Edw. III. Treaſon was, as has been 
Hid, a very uncertain crime; "and the opi- 
nions concerning it were very various. The 
killing of the king's father, brother, or 
even meſſenger, was deemed Treaſon. 

The accroaching, or attempting to exere 

ciſe royal power, was treaſonable, and the 
Judges determined what amounted to ſuch 


ſccroac hing. In one inſtance mentioned 
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by Lord Chief Juſtice Hale, a Knight of - 
| Hertfo ard/bare. was. found guilty of Treaſon, 
for aſſaulting and detaining his debtor till 
he diſcharged the debt. Then any aQs 
tended to diminiſh. the dignity of the crOWn, 
or when any man grew er popu- 
ment on "the royal. Poet and bs e. | 
* help 19, be Treaſon. | | 
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Thus, nee . 5 en 


any crime, by aggravating - the circum- 


ſtances with which it was attended, was 


beightened into Treaſon. On which ac- 


count, the above · mentioned Statute of 


Edo. III. was made to determine what 
would be adjudged treaſon; and for the 


excellence of this and other Statutes, the 


parliament in Which they were 1580 Was 
called, Jeng werte Ws... 
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be no conſtructive Tręaſon; chat is, no- 
ching can be conſtrued Treaſon, which is 
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1 7 5 by: which it was. Provided, that H 
40% other caſe thould .fig ppen, before” tie 
Juftices, fupp! poſed: 40 F they wan 
not ae, to to jf ment, till it be deelaten 

the king. and arliament, whether it 
Ae 9 5 ace JE Treaſon 15 not. A 
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OJ This, it is; evident, Was leaving an un- 
| bornded-latitade in the legillature, nto; re- 


move any offender who,,was;obnexiqus.to: = 
them, by a conſtruction ex Hof fatto. | 
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Tord "Chief: faftice Bab, in ahe ſt * | 
_ "6Phis Pleas bf the Crown, page 259, ſays, 
That as the authoritative deciſion of "theſe 
chu omiſſe, is reſervecl to the king in 
Partament, the [moſt regular ay to doit, 
bc Beyer Wade 4 P Ay 9h 5111, 


rag 1,9 od e 


9 


„boden this 18 a dg 250 . ts the tine 
of paſſing i it, was Intended t to keep che legi- : 
flature, a8 well s 7 Judges, Within Pro- 
per "bounds, us to the crime 82 eafon, ; 
„At, in the time of king Rich. II. next 
immediate 
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 Iramediate ſucceſſor of Edu, III. Sem 
other Treaſons were created, | as 18 before 
-obſerved; and in the ſucceeding reigns, | 
other crimes of Giferent, 2 8 8 were e 
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„„ 5 Hon. itt. TR 13. 7105 was FRY 
High Treaſon to wiſh, or deſire, by words 
or writing, a to imagine the death of the 

ing, queen, or their heir apparent; or to 
"publiſh e erg N e ene | 
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ne one muſt conceive the abſurdity 
of making it Treaſon to imagine the drath 
of the king,” unleſs the intention be ſhewn 
"by ſome open or overt ac. This looſe and 
f ambiguous expreſſion imagine, Which is a 
bare act of the mind, laid every one at the 
mercy of malicious _conſtruttion.;,, and 
could not but be attended with inconveni- 
.enceto_ the king himſelf, . as it Y to 
Hen. VIII. whoſe phyſicians, it is ſaid, 
were afraid to declare him in danger, leſt 
11355 1 incur che e of MP 
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By 33 Hen; VIII. If a man, nan compor 


mentit, commit High Treaſon, and after 
cul ion, Sc. become mad, he might be 


tried in his abſence, and ſuffer death as if 
he were of perfect memory. And by the 
fame Stat. If a man attainted of Treaſon be- 

men enen 
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vour to depoſe the king, or to affirm, that 


he is an Uſurper, Tyrant, &c. was de 
Hared Treaſon. EL 77 FAITE 
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But theſe as were 8 e thi . 


rſt Mar. Seſſ. chap. 1. By which it was 
enacted, that no act, deed, or offence ſhall 


were uncommonly ſevere in this reign.— 88 


be deemed or adjudged Treaſon, but ſuch 


as are declared and pennen to be 45 11 6 
the 2 wy n } 1 OT 


99 
> 


Few, 


x power of the king, and parliament, to ad- 


judge any thing elſe to be Treaſon than what 


1s ann to be W * the Wh Edw, III. 
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The iſt W . likewiſe ble "hy away. the 
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/ ſome'incaſute repealed,” and many offences 
dee been declared Treatn by. ſubſequem 
_ - , Stitut@ which were mot Tojhefore, as hae 
i been ſhewn abote. Upwards of ) twenty 
offences ha ve, ſinee that time, bagn deelared 
Vreaſon, which were not ſochy the Stat: 
ue III. and, in truth, thergredteſt part of 
ele offences require à fereed and unna- 
1 tmtural conſtruction to N them under the 
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Go So likewiſe « * many of the lues made 
. Treaſon by 25 Edo. III. as befare abſgrved; | 
particularly that relating to the coin; and 
it does nat appear that coynterfeiting.the 
coin was: Treaſon at the Common. Law, 
] though by the preamble to the, Statute of 
Edu. II. all the offences therein ihe 
eee have n TREMOR, ao 


the Common nern n 


We read in geh, chat, b I. A Law of 
EI falfifiers of money were achudged 

. o loſe cheir right hands, in the words of tue 
8 Law, dignum perdert. "Hourden tells ub, 

2 * of money was puniſhed with 
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tiſenſi, and the Mouk who made che cone 
dinuation of Florence of Monteſter; agree 


. their right hands; adding, hi 
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they likewiſe incurred the loſs of genitals; 
that he, as Selden-obſerves;-who was gullty 
ol ſuch a wicked crime, ſhould mm EC 
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* Fron hence we may „ that in 


thoſe times it was not treaſonable; and in 


farther ſuppott of this concluſion we may 
add, chat Fleta does not rank the countet᷑- 


| feitiog the Seal, or the Coin, among the 
.crimina leſæ majeftatis, but 4 the 


crimina fa l e 387 50 Mee | 
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We do Bot Radl bye l. 0 of any 
ancient kingdom, this offenee was ad- 
judged treaſonable; though it muſt be 
owned, that it was. puniſhed» capitally in 


Egypt; and likewiſe by the Atheniun Laws, 
all counterfeiters, debaſers, and diminiſnj- 


ers of the durant fd were doomed to 
loſe their lives. 40 ad Had boli 4 
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denied only in ſuch Tresſons ag. were iw- 
maediately againſt the king's perſon ; and 
wereſore glergy e 4 gd at 
| - | eounterfeiting the Great Seal. 
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judgment in High Treaſon, it remains to 
7 . _eonſider| che forfeiture in High dune, 

s implied by that Judgment. JOE 
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N the judgment: in caſe of High Trea- 
ſon, it is implied, . That the delin- | 
pump ver apts king all his-lands, 
| 1 tenements and hereditaments in fee ſimple I 1 
5 FE or fee taib (or for life, as 40 the profits, 1 
Auring the offender's life) Which he had at 
mt time af the Treaſon committed, or 
9 85 afterwards. 2. That bis wife ſhall loſe her 
lower, not her Jointure- 3. That his 
ee eee * ; baſe 


&% 


wy 214K * 
: 
< j 181 as 71 


\ 


ERM TNA LAW * — . Ps : 


16 to bis birtt „ and that his chfldren mall e 

not inherit to Him or any of his aficeſtor .. 
yy That all his goods and chattels fall be 
forfeited from the time of conviftions” #11 
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oWEVER diefe; ET Forfei- 


, tures appear to be repugnant to the 
principles of moral juſtice and equity, as 
they involve the innocent in the fevers . 

fate of the guilty ; yet they have beervjuſ® 
tified on the footing of policy, as the mot of 
ecfectual means of reſtraining delinquents You 
; 9 the en 
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ind defperate' minds, who are totally 9 


bacleß of their cen — „„ 
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DT paſſions. have nevertheleſs. a tender conſi- 
deeration for their family, Which may check 
their | impetuolity, and deter them 1 
. ben = HOSTED YE 


NETS. But the 3 of theſe is Gaal; Few 
658 very few, weigh future conſiderations in a 
„ _._. , uſt balance; the far greater part are 
5 governed by the hope of gratifying ſome 
ruling paſſion, or the proſpect of ſecuring 
1 ſome eien ee 


1 1 ue hs "_ "0 from 
a principle of party zeal, are often hetrayed 
by the vain expectatiom of benefiting them- 
ſelves and their families *I the h # 
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„ vanes engage out of mere deſpair. 
ES os Pinched perhaps by the remorſe of an ill- 

ſipent life, and d iven to extremities by the 

terrors of conſcience, they loſe all regard 

to themſelves, all Attention | to the welfare 
af their, family, and only think of, pro- 
curing immediate relief, from pungent 
miſety, by burying Arenen, the, LO A 
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tumult of civil Wr eee eee * 
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Lo men who move Una any of theſe 

impreſſions, the dread of diſtant forfeitures 


are ineffectual reſtraints ; ſome; as has been WY 1 
obſer ved, from the wretchedneſs of their e 
condition, are inſenfible to the care of po. 


terity; and others flatter themſelves wick 
the hope of TO —_ families by their 
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times draw profit from ſuch grievous forfers— 
tures, it derives no ſecurity from them; fines 

ſo far from preventing, they R tend 
perhaps to multiply the . of min. 
manga | | 

rerun e os SM ee 
Wigs may be allowed FY PTS iche 
ſeem to perpetuate a kind of deadly feu 
apainft the State. The "deſcendants" of a 
traitor, finding themſelves deprived of the 
honours and eſtate to which they were born, 
without any guilt of their own to incur the | 

forfeiture, naturally contract an antipathy e 
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| policy, againſt the feelings of Nature. We 
ſhall never perſuade the innocent ſon, that 


the good of ſociety requires him ta ſuffer, 
fy the crimp af a guilty aber. POR 


et willingly we may accede to 


„ 
"> . ? » 
4 9 " * , 


his propoſition, when we ourſelves are not 
affected by the conceſſion, yet when we 


become the victims of this political axiom, 
- e revolt OT the tte | 


If we may qudy ge 4 effects, we way 
" Miley conclude, that ſuch rigorous provi- 
ſions, do not anſwer the end of their inſti- 
tution. Notwithſtanding the ſeverity of 
our Laws in caſes of High Treaſon, yet 


| where have been more 1 ee 


Yn. in this Wan. 


Rebellion. —_ 10 1 . growth, of 


. an ur pan of the len , 
ſtead 


, 
* 


1 


* IIA AL LA. 2 $27 


„ 


Read of extirpating, rather ſeems to give it 
firmer root. The deſcendants of the de- 
ceaſed adopt che traiterous principles of 


their anceſtors; and by reflecting on his 


miſerable ſtate, (che remembrange« of which is 


continually revived by their own oppreſſion, 


which, as they conceive, ,2045 e 
2 
they are inc RNS: excited o ene 


74 


In truth; ee it cen nol 25 G10 
impolitic to involve children in the fate of 


an offending anceſtor, hy the conſequences 


of ſuch forfeitures, but it; may be farther. 


43 : 441 therefore ſaid thus much of the 
Laws reſpecting High Treaſon, I proceed 
to the next offence NY e which 
is e Treaſon. 


7 A 4; * % » £ 
: 1 Is — . © 4 TG 


urged, that it is, in ſome meaſure, unjuſts 
fror if the right of ſucceſſian to patrimonial 
eſtates, is a right of Nature, then nd LA 
i mhateyer can, ar at leaſt ought, to Abraatze 


. 


\ 


* * 


a CONSID ERAT 10 18 . 


ts 4p 2 ** Nat 3 


YETTY. Treats 18 An: 2" HAR RY 


huſband, or when a ſecular or religious 


Mlayeth his prelate, to malice he oweth MT: 
and pom 11516577 1 


. 9 *% lon og 1 
31 * — i - 4 » 4 # 


#-p 3-1/2 Ghr 


| 


22 Ho un Bega. 


Ti 1s vs eds; that Baan 
ing the breach of obedience, due to the 
ſuperior ſlain, conſtitutes the eſſence of this 


e . if a FR: Eill his father MN 


of e 


* e434 m #4 


1 . $4 . bo 2 
5 : 7 * {hs e 99 Arie r: 590} ++. 3 "Y hong 1 12 : 2 24 } BE 
N 4 b) A ; | 4 : X o - 7 2 A | — 2 N 
r $31), enn 1 Ne NF ent 
” 2&7 . gg: H * 5 2 1. 404 bas 8 
N SIC 5 6 8 Ky 54 A HOW? 
fs 8 * 80 1 * 
% e at 7 720 4 * : e , Mn 
2 


F. ſcribed. by che Statute of a5 Eduw. III. 
chap. 3. and is committed when a ſervant. 
Eilleth his maſter; when a wife killeth her 


4 


CRTMINAT: LAW. F*Y 


mother; dei tank within the Statute; / unleſs: 
_ the child ſerved- the father or mother for 


wages, Cc. in which caſe, he ſhall be i u- 


0 . the name of a er 


t 


This i 18 abſolutely We the PTD. 4 
of criminality. for certainly the obedience 


due from a ſervant to a maſter, falls ipfi-» 
nitely ſhort of that due from a child to a 
parent. If therefore the violation of obe- 
diente is the circumſtance which makes the 

offence treaſonable, parricide is certainly the 


8 2 e . of Petty Aragon. t 


— a Sal * 


Among the Moen} it was 4 Lig by 1 
the Lex Pompeia, that parricides:ſhould be 


ſown in a ſack with a dog, a cock, a viper, 
and an ape, and thrown. into the lea, to 
qt ok the moſt eruel * _ tortures. 


} 4: ; 


by the Laws of e Nania were „ 


put to the moſt cruel deaths; firſt their 


* 


limbs were mangled, and their fleſh cut 


into ſmall pieces with ſharp reeds ; after- 
wards they were laid on thorns and burnt. 
alive. Parents, on the contrary, - Wo 


A - Killed 


— 


| 


38 CONSIDERATIONS 


Killed their children, were not adjudged ta 
die, but were obliged to embrace their dead 
bodies for three days and three nights toge- 
ther; a guard being ſet over them to ſes 
1 they e er 0 wy 110 


5 By the criminal laws of the Jews; it was 

| gench for children to curſe or ftrike their. 
parents; nay, if they only continued in a 
ſtubborn diſobedience to their commands, 
parents had a right to inflict any puniſhment 
on them except death; and if the puniſh- 


ment they iufficted proved ineffectual, they 


might then bring them and accuſe them 
before the judges; who, upon full proof, 
were obliged to condemn, n to 2 
. 1 or rde. | 


* 5 the r of China, diſobedience: to 
parents was ranked in the next degree of 
criminality to Rebellion and Treaſon, and 
was puniſhed wth the onda not n 
ſeverity. 1 f 1 ; 


By the laws is Scotland, * is 1 for 
e to . his father nn if 


„ RIMIN AE W 


| the ae is paſt ſixteen; if he is under 


ſixteen, and above pupilarity, it is puniſhed 


at diſcretion. I he Kills father or mother, 
good-ſire or good-dame, he is to ſuffer 5 


death, and his poſterity: in linea refa are 
incapable of ſucceeding to the perſon killed, 
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goes to the iſſue. 04 0 e 


It i is likewiſe obſervable, that, upon at- i 
tainder of Petty Treaſon, the wife is not 


dowable, but upon SOIT of felony ſhe is 
Oe | 


3 E OF: 


ow 104 above with. | Te 
ſpect to forfeitures in High Trea- 
ſon may be applied to forfeitures in Pet 
Treaſon; they ſeem to be equally impoliti 
and . It muſt be obſerved never- 
that the differende of the forfei- 
ture with reſpect to entailed lands upon 
attaindery; is very material; and it ſeems 
difficult to conceive, hy the fame: diſtinc- 


” N * 
D 5 „ 1 4 N 
4 89 ww Sed o » 4+ o 7 F * 
1 * . - 
* af 
\ 
. 4 
' f + v " ' © % 5 4 fo 9 3 
nne I? C 13 ore 181 7 
- » * - & >. s 1 . 4 be 1 
* — 5 * — * 
1 122 + > „ * * Fer . US. & 6 #h 1-4 + 755% 
7 ” F * » $a 54 4 » 4 * FRE ST, 
7 4 4 = 
- P "I 0 * ” : * + ! 
1 » # £4 1 E rener : Sn „„ „„ c #4 % 
Raz . 243075 TEST) 
le - " I G ” > x ot 
" . | 
* > : 
- 
* 1 
* 6 d * * 
3 5 » 
Wu * 
* £4 i» * mn 
* 
* 
# 
* 
— ! D 
, 
Fs 
® * 
* 
* 


nN IX 41.1 aw, © IN . 


* ** 0 5 * 1 Py +1 6 4 3 
bo ein 4 "72 | 8253 41169 * 313 101 14) $a 34 I * 
' | , 4 4 * ' 9 ” 
"== "\ , i N — * . a 1* 
GS 121 10 al {189 18 Mt 91G E 
Wo Act P. III. 7 200 20 
. * s ae 
1 4 — cen 5 15 4 . | 
* 7 . wo n | 
EE ol 
agua. 75 8 todas ons ths bo. 155 
nde. * a 20 CLI 141 nene 
2 . 
3 WW ; 1 5 
& . | * 
ee 


kr AE 15 ps 4 to Gout of Eos 8 
nies, it may not be 4 improper previ- : 

uſſx to. take notice of the impropriety =: 

confounding crimes of a very different ſpe- 

7 cies under one general head of Felony, 3 
Which is both contrary to the nature = "of 
ee BOAR AP NPY 2 


Lord Coke inclines to think; that Felmy 
i derived from the Lari, fer? WW. 43 
fines it thus: Ex vi termim  fignificat quod- 8 
libet capitale crimen felleo animo perpe- 


tratum ; and it was anciently, he adds, of 99 | 
fuch « extent, as to incl ode gt TR. 


\-- This, . I the call ere 1 
do ſuch reſpectable authority, ſeems to be 


uo very latisfactory definition of Pein, 
which dors wer ou 3 To. 
oh ; 5 > 2 NAP 


5 ; 8 1 
F | | 


- as6 CONSID.ERAT ION 


tale crimen, but comprizes many crime: 

FE pw which are not capital, nor yet can be ſaid to 

i ; | be perpetrated felled anitho ; 7 {fuck as chance= 
1 medley, ſe defendendo, petty larceny,. Ke. 
5 vhich are deemed Felonies in law, but are 
F capital, x nor e ſelleo animo, 


- * ,£5% 


A * cen 
5 ve there" are capital. off which | 
Qannot be faid to be done Ts a | 
Stand larceny, for inſtabcc, or the a 
of goods above the value of twelve pente, 
ae asgnot be ſaid to be done with'a bitterneſs 
+ bf beat, which ſeems to imply a malicious 
„ .* _ HUiſpoſition in the offender towards the per- 
ſon of the injuted; whereas this offene 
may be, and is frequently committed where 
me perſon of the injured is utterly unknown 
ROM to the delinquent :. and, indeed, in all caſes 
i of grand larceny, the fraudulent 1 intention 
- cannot be preſumed to be aceompanied w with 
What is uſually underſtood by the words 
US K animo, which exprels : a bitterneſs of 
„„ 


= 


| $ was * 


| . 7 939 * 
P wg : "0 , Pony ge 
* + 


0 The 9 Spelman's diſtinction ſeems 
rather more fatisfaQory. He ſuppoſes it to 
* Fo, A .. 2 | a 17 a come 


F Z 


wile from the Saxon word Jeu, which figs 
tified a rewatd ot eflate;.ahd the German 
word ion, which 6 in En 25 means price. 
Felony being formerly puniſhed, with the 
price or loſs of eſtate; many, indeed moſt 
Feldvies,. before cht time: of Hex I. were 
pudiſhed by perudiaty, fines; and he was the 
firftwho ordered fene . weer, "IR 
wwe fear 1108. Wi £33 | | 
Hg; 915613 a T Ad Whg! 
t * nay: 44 the XR. of 
the yard, it ſeems 79 e to con- 
found crimes of diſtin ſpecies under 9 one 2 
genus. This tends to confound our ideas 
of :detinqueney, and eſtabliſh a technical di- 
viſion of offences, which is inconſiſtent with | 
 proptiety of language, as weil as repugnant 
—_— "EW min work e ſhoul 4 
- eineide, .. 237 et „ aver 


. —— 145 8011 2 L 

| G _—_ 1 ts ; "os 
Boks as. it Hands, and therefore let üb 
tetyrh to the conſideration of Felobies;' 'of 


Which the firſt diviſion relates 40, public 
. 


71. 16 mosi 3tz 1 Fi 18771 


an 205 14710 ban d 


F 2 F 
1 x 3 * 
_ g 2 | Ci ; 


eu ENG? W 


nh CONSID ERATIONS: 9 


pl n - 
45 [1 ** 155 A TYP. * 51 ——— * ray 
4 nA 


et eli 
1 * 18 E 0 95 1 N HRW 


„ 2) 


of Public "Felonics.” A 0191 . 


es % 4346 19 Jo lol 0 92i1g 

181 it is not propoſed to make a Wehn 
141 cal analyſis of criminal offences, but 

| only to take ſuch a general view of the ſub- 
ject as may tend to illuſtrate. the principles 
intended to be eſtabliſhed ; [I ſhall op 
{s Nightly over Public Felonies, Land 
content myſelf with a bare enuiheratidn'6f 


them. aa Gini 10-1113 Dayot 
ſg op M b AO? 1h, tbe 1 280127 
They relate, 1. To colts; 2. To Felohies 


againſt the king and his counſellors, Gs. 
. To" Felonies of ſoldiers and mariners. 
To Felony; by erbezzling the King's | 
armour. 5. To Felonies relating to popiſh 
prieſts. 6. To Felonies by rioters. And, 
7. To Felonies by breach of priſon, eſcipe, 
| We; reſcues, 5 to the revenue and trade. 


ele 1 * en 


Or thele it will be ſuffclert t obletge, 
that moſt of them are offences, merely poli- 
tical, and that none of them, for reaſons 
28 8 already 


e LE OY 8 


C 


MAE * 


already aſſigned, ought either in jane bee 
policy to he conſidered as offences Wwhick 
12 be puniſhed wa death. „ 

„ = 7 


1 $204) w. 


: | Kate e o | 
. "16x57 0 Private Fok 1 K 4 Foal . 
[MY] FETs fl, 6 : LITER TIS en 4 2 TS *. * avs; | : 


| 8 
. Agiinf” the life!” 3. 


* The goods: Or, 4. The hab ; 
the ſubject. - Doty Ban: DIAS! 


. : * 7 
' AKN 1198 re * T7977 7 Nr Or 241 80 $3 53 3 Fit ier 


* 


Private Felonies ek the life of afubs 1 
je& may be committed by deſtroying him ; OP 
x. By . 55 2. By man-Uaughter, 
1 Wer ce-medley. 4 By, necelkit 


* * '». © Ba. : Q 1 A 3 8 * 174 Wan N 
2 7 123 % 8 l — * 

; UMlet 1 os e diu and aa; a | 0 

1 . . = 

und cc bio ad doe eee aft dd 


| 
BOY en nini vant et $901 ah n, 

1 vdeoib od. vin A 0» M2. 10h 8t «rf will | . 
| ire7757110 zan bas agar ee re 
5 57 1 pe Wed. eee 5 


er e cler dau > ng 1130 wit F 
8 b 4 N | ; 2 7 : | - n 


7 CONSIDERATIONS | 


70 90 Tt T! l clit SAO kon 77 41 
| other 20 "Sf _—_ A F. W 
ae 5 7 * . hagilut 2 bie 
251 en 
ov Murder * = 1 * 


JuRDER aN bee ie upon 


one's-ſelf, or upon another. 


* , mT ee ain P weld _ 
yr — be committed . onẽ 
TOUR, compor mentis, | 
Sic pf Barn and direct puff i 
which caſe, the e deen is e 
| de fe. * 314! x0. He a rn 18. 


find V temp 
CIOUN 1 0 


upon rng which he beld up in his 

own defence; though ſome incline to think 
that he is not /elo de ſe, unleſs he dies by 

is own - e 1 e NIER it 18 
n.. . | | 


| Bo en nt ebe wt a Jon 


. J ; ep 


** 


| Practice, 175 it is laid, which hath no r 


mund cut off wHilli ui 


. * f ; 
, * 
: A N 
fo - "PE: 34 . 47 
0 4 * a „ 4 - 1 N s 
1 {3 > 4 \ 2 5 0 a 1 . af, 4 * 
: . be » £3 ; - 
n 0 : ® : 
& * 4 : : cs 0 


SECT. IL 5 5 | 
Refleions en the forigoing dein. _ 


Tins of lociety 17 257 "5 4 
that "0 45 93 5 . = 


N 


21%? oy » 


800 oÞ * be 
ous as 1 5 1 
HR 17-1415 31 


A. Phe all nn eue; ak, 1 5 
driving'w {ale thicugh theis boties, b 6 


W from the coponey's waerang, © 

The Athenian law, which ordained, 15 | 0 

they who were felos de o Je ſhould have. the 
the murder, and th =—_ 

n thould be Butted i & place Neparate fron + 

the body, does not ſeem to be 0 ful able | 

n ere as our own, _ 1 08 


* 


The forlalines, dee in this 10 5 ö 
of offence, is attended with a cruelty and 
injuſtice to individuals, without 3 3 
Wy Ty beneft 152 

5 23 s EKG. 


- 
* — 5 © 1 


"CONSIDERATIONS on 


4 I} ma oY TH 1 
1 1 3 


4. MS 


5 e R feiture In > Felo & TY 


5 FA 


Els . kf orfeits all * coeds net 
chattels, real and perſonal, whic be 
"Kath in his own right; and all ſuch chattels 
- "real, as he bath jointly with his wife, or in 


her right. He like wiſe forfeits bonds or 
things in action belonging ſalely to we, 
1 ot all entire eee in afeRen 


By the laws of. Scotland Ukemile, U 
moveables (or not _ of a felo de fe 

| eee CS I. 2A; 45, 
| tar T5 8 Ar 
5 1 to HE x, ena be does not 
forfeit them, ohne attainted in his life 
n 8 dime. . td ee e SR dy 


: 18 


25 — 
L Las 


* 
* ®z83 . 1 A% N F 
N it 44 ' \ : w . HT RT” n, | 9 Eg EY thts & LE. Bs 
; , 1 4.541 * 
* , 1 * — 2 
p 4 Py 
' 4 
4 * 
. „ 4 
= F* 4 * * 
8 p A 2 2 - 4 
4 1 = [4 - v "2 SJ, 
b as 4 * 9 Fre &. Mr af 174 0 &? 
. 
* # * 
— 0 0 4 # # 
-< f* 4" 44 93190 FEY 141 ne. 
1 þ 4 . - 
* 
"op 4 4 wk i 35 ont £ 
F . F 3 74 45 VOL 
. * 1 
mY - 
- oi) 8 SECT 
} 8 a 1 
. 
. 
* 


* : 
", j | 4 ” | 2 ? * 
4 1 : ii 4 7 4 1 * nn N - 225 0 
2 4 49 4 þ 4 * 1 „ * — IT at &i% n 2 4 ; 
. — 
. * a x. 


o 


ob 780 2 8 E 9 * w. 3035 
Re 22 on Pufeitars in reo de f 


an | "OI Go „1 

4 0 what en)! in inte of Wan 
I ture, ean ſuch forfeitüres avail?” What 
advantage can the public derive from this 
ſeverity, which falls on the innocent ? Is it 


not enough for a: wife and children to loſe 


a huſband and father, by a. death attended 


with ſuch ſhocking circumſtances, without 


ſuffering for his guilt, and being reduced to 
| Þeggaty A dhe ſentence of the h 


ad) Toje:t6'be cappbe art 3 
un will be deterred from ſelf murder 
by the conſideration of ſuch” forfeiture? 

Will it not rather induce him to deviſe 
means for concealing the real cauſe of his 


death, and make that ſeem accident which | 


is in fact delign ? 


1 


i we e conyle the 3 of W na- 
n we ſhall find reaſon to conclude that no 
motive whatever can engage the wretched, 
n who 


as CONSLOBRATIONS or | 
who are tired e nas in exit hr the 
'\ ſake of mw. 


To thoſe who who ate tedhckd_ to that de- 
* plogable Math WF 


children. W 
dear, are NEW objetts, 
around them aggravates at cg 


f hp ps part bj 2 


5 
mn 


AN 447 1 


0 1 LA r. = | Ro 
4 2 8 PA "Y 


18 kind af Murder: canis In the 
* —— killing another, with 
cumſtances and diſtinctions attending this 
Eritne, they are foreign to the propoſed 
defign of this eſſay. There are many 
niceties reſpecting the preſumptiont im- 

plying malice, and many other points, for 
Which we refer the curious to C, Male, 
Haumtint, Ge. and proceed to the Judgment 
| TT" 933; menen 


> SHOT. 


t the wi 


s # 
U " fo, 


Mr 


Pra * . 4 pw ot 1174s” 


i 
7 
6 P 
* ** * $% 5 
8 7 4 * 4 A at 


* 
— 3 8 7 
r | 4 e 4 FS. *. | +7 - * 175 * W Tal ITED EET SE 1 
14 4 1 i 1 2 * 6 F $ £ 4 © 2 * 
* 3 


8 E 0 T. m. | 14 TH 


mY . 4 


- 8 4 
Mn 


Ton ancient and, modern; 1 Maple 
has been juſtly puniſhed with dest. 
dini r: are treo fc e 

| ——— he xh willully 


killed any . perſon, whether Freeman os 
Slave? . 


ig 22 E. 5 | 10 | 3 .of 5 


* 


8 con ER e 


of Exypt, however, went farther in pro- 
_ viding for the ſecurity of the ſubject's life, 
than any other; we rend of, | For he who 
ſaw another killed, or violently aſſaulted on 

the highwayz/\and did not endeavour to 
c 3 * if he could, was Tr with. 


1+ +4 


n to „ 740 and. HE ITY * 
fenders according to Law; which, if | 


neglected, he was doomed to receive a cer- 
tain number of ſtripes, and was kept with- 
out ol for three WY 77 


a Lau of — had . 
wouſebtreakerg were tried before the Areo- 

pagites, and puniſhed with death. + Their 
counſel was not allowed eveh to make A 


Preliminary apol - to an any ching 


. nge c d 
| Nevertheleſs, 60 great was 4 — of 
heir laws, even with reſpect to'this'mgſt 
heinous crime,” that the priſcher was per- 
3 make his delegee in two orations, 


8 1 25 delivered 


eyed org in later e 'by - 
| bis counſel ; and if, after the firſt ratio, 


he was diffident of the event df the cauſe, 


and g into voluntary baniſhment; and M 


nne awailed bimſelf of this privilege; his - 


eſtate was confiſcated and enpoſed to fate 


= e 10 4b el ttt ert ADAIR 


_ . Fake "ES - , 2 0 22 rv 
30 l bacioeb £756 SRH n ne 


Buy the Nomun Laws Ukeviſe Murder 


| was puniſhed with death, SONY bas 


Tioga ads . noittbog A tat 


It is obſervable, 1 that in the 
infaney of the Roman commonwealth, wedo 


dot fad chat Murder was, by Law, capitally | 
iſhed. '' Indeed, in the infancy 2 


tates, eſpecially in thoſe formed for, or 
attempting conqueſts, Murder is ſeld 
N as a capital erima 


A favage a 440 nageleniüng Kto 7 


city, is the chief virtue of ſuch military 
adventurers. Every man is taught to de- 


pend on his own prowels, for the ſecurity | 


of his perſon and property. Upon any 


violation ef bis rights, he is left to proſe. 


$344.53 £ 


i 


w CONSIDERATIONS - pf 


unn 4 1 9432 - wt S049 Hatz TRY £448 1} 
+Fhe Law, therefore, i fk 6 50 
$7 peaiads, takes" no ce of | ffetices 
dane to. individuals. To vrreſt private | 
menge, We darling privilege of vppoliſhed 
minds, from the hands of the ipjured party, 
would then have been deemed. * 


injuſtice... Amopg men who, live by blood 
and rapine, there is in ſuch caſes no room 
1 CO OR Ine: x 
i nn q ” OBE # 1188 1 il 
c hn alk the manners. of 
. by the arts. of peace, ang 
A the phligations to induſtry taught the 
2 mars aſe and intimate connection with 
- each. other, that they became ſenſible | 
| radering the Tight of private revenge. . 


1 "hls n eee why Murder Way not 

capital. among the barbarous nations that 
overran a. wellern, empire. Held toge- 
in raping, they were an i — 
— teſmed - ſocial. * 


e power he had to ran W 


FE n 5 1 
of puni N | 
C b * nts. 14 and if, 2 4: 
® 4 


a5 


the : 


- # 
»* 
: 0 | * ow . : 
* K 1 1 2 - 
$ U 45 9 * : . & a « 12 Fay; 4 : 5 . * 
„ 0 9 7 1 Y | 4 1 ot g N 8 2 7 L Y & kd 1 0 16 * * — * 1 
. : Y - * q o \ a 4 : _— * 7 I. 3 * 6 
* : - 
- 0. n 
l * q 2 = : 6.4 * 
, - N 1 »+ 5 ; » CF 4 = 6 ©« $3.70 * 2 22 44 I 
2 v3 : FO L * * "a © a 5 4 O 4 884 


51007 (et bn *. n n * 5 
DF e ee * 4 


8 a oy i "9" 4 An 4 & * s * | b 1 
' ; f KY $4 : 1 T6 1 F 1 10 TE, i! wy 4 


= 
? 


I a "iy . 
punimäble 
aaf ren eme Nane 


er they fund Hm? Ant they hu 
fered the crinijfial to'be tor fem the knit I 
venerable firnQuaries to undefgo 1 
ment; expteſily forbidding bolh cr A 
gers and the judges to make ay % 
ſition, or accept of any recompence for the 
e An. tad tet 1 5 1 


13 


þ Iz + 
. 8 5 
2 *. 
4 4 
r 
4 
— 2 
4 


— EE” 
n 
4 * 
. 
ae 


SRP, 3 Fs : EAN 47 Ss 
e tn nt 2001s 49 hy 


hav conmmunanie N84 


|; 4The "Jews had likewiſe Another inftithkr 

| | fon, extremely proper at iat time, 75 
inſpite the people with an extraordina 
hotror againſt wilful Mufter : hien was 
e expiatdh-vf an uncertain Murder ; by 
"the Eldefs'of the nett dty to tlie 
Perſon ſlaini Were to. 0 offer an heifer by 
2 wy atonement, mar mk e xc 


6 


* the” Pei TR Waasen, n more 
particularly poiſoners, were ae to death 
MA arab aca 23 88 POE | 


„ By the Laue 1 Ghinds; Meter is 
niſhed with death, according to the 
of; it... If a man kills e eee 
del, he is firangled, Which is reckoned 
thedefſer puniſhment; if by aaſſination} 
or with an aggravating, cireumſtances, he 
ie bebeaded, which is deemed more, iſe 
bonourable. Fay 511 "off! Tyr! ks A 7 9 


„ * F245 £44 Ts 4 
800 5 101 ws ater 89 N 7 17 > 15 
ye Fes | a If Hob if | 


The Laws of Scotland, with reſpecæ tg 
| Murder, are ſome what analogous to dur 


hd 


LIP 
$5 | | * DOWN) . 


rere 


d. by death, and con- 
TH 8 LED of, 510% Sans 


5 8 e HN 93 119; RR 
Bur chore £0F 8 {pe 2 


. — the Exe is a Peels 8 * * 


known 150 our Mr. Jef 55 Whi ich | 
«Sratland 1 "punithed as 4 ice of= 
. which 1 18. Merder hr truſt; ; that-is, 


where. where rty, wurd ered put "himſelf un- 
.the.t or con dence. of, "the layer; 


5 


A 1 35 the 815 is, fog; 
, ASH 03a 8; Wola ts . aud 43 16 EG 
+3 45 4 4 1 

2 Poiloging, licherile, by the Soteh Bag 

is eres Sh e as 1 crim 8. | | Fs 


ST = 


HF) 21514 


nαν, 3 4 17 N Aa, 0 4 aN | 
Ekingdo Tip by a 2 
n 1 it was ma 
N Treaſon, and ef by. 4 more 
- grievous and liagering death than the Coma 
| wr "57 D mY — 


8 EPL Told That the offender 
WOMAN, Was wel het of "Hig 


to death ip Hot' water. 
1 Edin Wa Marg garet Dau, 
Hane nee * 
5 , fer. Fb 5 s Her wiſtreſs; 115 | 
A 1 KO * * Dan "O08, 


WY — * 


1 bers 8 40420 yd, L a 


As 


Ae the 2 of Bench, ns 


8 


A 
| 3 


But this 8 


ne 


1 


ee 


Ur 


"Wi 
Muf 
e 


ed. 


=” erer was 185 red bal 
7 


lex 


bas 


nct 


0 


2413.38 ſh 4 


R * 
9 
A - bs * * 4294 
2 14 144 


Puai 


8 
1 


| in the act, the War 8 85 
iy and exe vun dre. 


Pet . Th, 1 
1 fetidal 
1 Bros 40 ae n 


.= 


1 Bits, 


= 


a1 


er 
1 


81 


büchke "Way | 


A mort HEA ; 
4 1. £07 258 ; 


hes Wie 
"the 


3 ad ben bd F | 
SY do ahnt och n bat iH ν nt ous: 


Bat as times grew mbre-avitized; atid ab 
Religion gaiaee ground; the matüre of Wis 
crime wk better undes ſtoody Hic brotiglt 
on dhe Laws of Appeals, and © priv 
revenge came under the power of the E 
which puniſhed death with death“ The 
gand hing. ſred's zeil agaitiſti Mlur- 
der fog as ibs. e 


n1 dd. 


1 p *. 


8 e nab M e 8 e | 
4 'Qur, old nathan 
28, We, diſtinguiſhed thes different degrees 
of zblogdihed, and made.e differenee in ths / 
pupiſhmegaty..: Ofc kid they ronfillered” | 
as ſpringing, from. ſudden paſſion; andthet 
from forethought and purpoſe, which thief 
called Abere Vlurder, or Matder, by.forcs = 
plog or .xeachery;3 "| and this; was nde 
Wine emendabile. ork; 51501 0 wicteno 

10 910 It 10 nat 1 WE” 1 


lu Vet towards eee due a: 


— Aa Ker '> 


3 
_ . 


| 0 5 * 24Theid! Laws, In this reſpect, 


2354 CONSIDERATIONS on 
make any bloodſhed expiable, if not ac 


ceptable, under the golden colour of rt · 
© compence made to the King, to the lord of 
the party ſlain, and to the friends of the 


party, for the loſs f u ſubjecti a tenant, 


and a friend; according to the cuſtom of 
their, forefathert, as deſcribed by, Taci- 
"IS hel) ig oe ICI 
Au., 


. 19 170 N: ts ase! ich T5 


SET © nd pee * nee $4 


„„ es rdions ole 1 50 
. 137 77 RIVA 

Eat Wender day Murder {ignified only 
— l man, as appears by 
the Laws of Hensel. And it was not Mur⸗ 
der, ſome ſay, encept the ou flain was 


eee ene "though 
by the Statute 14 Edu chap, 4. the 
_ Filling of any Exgli e ebe live 


ing under the King's protection, "through 
_ malice +prepenſe, and whether eommitted 
| IT or ſecretly, is Murder? And With⸗ 


out doubt the makers of the Statute of 
23, Hen. VIII. Which excludes all Wilful 


Murder: from dhe beneſit of Clergy- in- 
4 * s A h tended 


* 


e e 068 p 


ol - * * = , 
ry * * > A b, . LY 


«0d en ** 1764. 0 


Homicide within the word — Nit 


SOM ma, „ nee t l bas nat e | 
eit n 14019 26: 0660-4 e191 big 


„Ui. 0 84 Wat red 101 Wir Di wOuTh 


Bale, ao ile gucken cg 
eb eee Maur. ebasiit ot tn 


993. 14 hy fla 0990 2 2 9 2 


5 1 555 ry it 
öüt of Kis power to make any Kind of Leim. 
penſttion to thi Party n NIE e 
e a e009 bin ling baust, 
1035 i 5 75 of” the” bl 0 

wever, does not 6 Mibiehtly fatisfy ihe - 
ied off, "Jil lia 
that pu Ant? be inflicted. ab! the of 
fender, but that all Poſnible FBA Pata tion , 0 
made to the ſurviving friends and relatibiis, 5 
"who are i njuped b b wg death 9 f che party 


Min. 1.8.85 Abl 2b 18891 Wa THO 1 
918 Me V1 10 29ibefozg ?: och © OY We 


This therefore is one of thoſe Gimme in 
which forfeä reis juftißable. Af y | 


r. „ > and. 


* 
: * 


236. oN ERA NS: * 


 and- does on happen, dene helpleſfan 
mily derived its whole ſupport. from the 
party ſlain; and it is reaſonable, where the 
Murderer is a man of property, that . | 
* be e tr I + it. 


V Ae sa sag ds ITY 
to the friends and relations of the party 
1 bas always been conſidered in the 

gniſhment ef the offender. Bromley: 
i 1 e e 
ms es pion, Modi 

indred ad in our, Tac. affirmes that 
When, inanappeal of Murder, the appellant 
_ was found guilty, the old cuſtom was, that 
— Ml the; dee of, the porty murdered, Nd 
io ray the Murderer by a long, rope.to his 

"execution; which uſage he ſuppoſes. to 
be founded on che affection which they: 


15 prefer ſumed to hear towards the party 


Wm, 101 DUE Tenn aw iu 2 01 07 Seen 


3 Sek. v4 uni die ow 


85 8 . Murder as a c me 
committed to the prejudice of the State, 
 and-takes n notice of tha intereſt. of the 
k NOIR een ob tba Uster, 


bas. / Y vo EL A ; Will 


* 


1. 
© 


nnn . 1 
* = 


will appear fro 


c 24.4 * 4 
next head. 
PICS % Aten a 
TY * * * 
{4s : oh „ > . 


C4F £4 N 1 1 * > . 
Of ee in C 
+167" N 1174 77 | 


rf 


A+; 


b to Forfeiture 10060 
,of Murder, it i is in that, and in all 


1 m the ner of the | Re, 4 


* A 
* 
"of a 8 
* 0 

* » ＋ #4 3% F 1 

4 * * 5 by 

* 1 

* 0 

* * *, * oF . 7 
* * 'S 7 
ILSS AL 


4 
24 + 
1 


* , 


capital felonies, as in High Treaſon, Lands l . | 


and tenements are forfeited upon atta attamder, 
goods and chattels upon convidtion ; ; 


an 


with. this difference, that in feloay; entailed | 8 


ſon he is not. 116 


9 * oy 
: 7 
64 . 7; % k+ %s 4 | 
% \ % 
* 
1 
7 j Z : * 
2 44 n * 
by 
* 
- 
ö * 
—_— y # # 1 
* 1 #4 4 > 
3 we 4 a t 4 
* * — — 
. ty 1 
ee. ry £ 
. 
A *; + © 
# x 4 > I 
* . 
* 
1 
15 
12 bs] , x 
* 444 
CY 


| lands are forfeited, only during the life of - be 
| tenant. in tail; and that in feleny the Wife £2 
18. dowable, which ieh nen Ts . 


* 


/ 
Fr f , 
13 +5 14 . 
. ' : * 
T — 4 1 * ; 
— = 
1 * 
v4 * 
© 
1 
* 1 9 
* r | R WY 
£ c rf 
- FAS 1 1 ry : 
* 
. * 
— 
"= * 
- by "#1 | #37 * 8 
: 4 
- 
F x 
-- 
\ . 
1 
| * N 
7 
* 6 
- 
— 
* 
*. + 
* 
-* * 


w CONSIDER EETONs 
. ole: ”; 0 bb SIM h ef, 


* 
* / 


ene 
* 4 2 9 


, 1 
5 * 5 1 Wo. . 4 : 
ES "TL + % - * #4 1 2 4; ? 1 $ + * k * 4 
f E 2 
5 . 8 1 6 VII. 1 TY 
IF - * ST; , $4 1 * "rs EF 4 g 1 | is : 9 — ” $1 


Bobs en on — 1 in ale 
1 debt % Alar ger: ALES iN _—_ 


W E find _ the Law > For- 
felture, pays no regard whatever 
to the friends and relations of the party 
min tbeugn 0% r wee 
1 WF] gare@ by kisdeath, © ae 
. 3 ches et het. fie W Li 
* Our Law, in this; as ws many other 
waſadls has ſtarted from one extreme to the 
other. In the rude times of ignorance, as 

j bas been ſhewn, when resoempence to the 
kindred of the party lain, - was the ſole 

. conſideration ; their notions of policy were 

"i not ſufficiently enlarged to comprehend the 
injury done to the State. | 


— 


In our times whe ideas of public nia are 
"by refined, that by making proviſions ſolely 
for the benefit of the State, we are guilty 


| 1 ue to unjurgd individuals. \ 
5 | Reaſon 


* 


1 


ny OM IN AE II AW. Fy 


Reaſon and equity however pronounce, 
that the kindred of the deceaſed, who are 
ſufferers by hig death, ſhould be ſharers 1 in 
the Forfeiture incurred by the delinquent. 
Loa neither. res aſon or Juſtice re- 
quires, that we utterly ruin one innocent 
ee OI boy. ets, 

5 an R a * 

The Forfeiture therefore in this, and i in 
all other caſes, might be only of A moſtety 

of the delinquent's property: ole furtk 
of Which moicty ſnould be appropriated 6; 
the Fiſk, and the remainder to the 1 
and gelations of the party lan. 


TY | f g e 23 
1 k 2 + 4 # # C:; * — r 0 PR 2 
4 9 Fo, s 1 9 i; 1 WS. * 4 N {363 * 2 * 47 f 3834 : F; % . 7 4 _— * 
; , * : ' , 
" * . « * * 
* 94 74. $5 do. wes wh 245 3.06 
„ \ — 4 ; 
- 1 > | * F 
1 7 co * „ : #> # F ” 4s. 1 '$ e U 2 * 3 
> x = 7 I 5 * 
& 4 * 4 4 N N i : - 4 4 
” 4 
* : 
8 > n . * 7 4 N : 
« * Frey oy Ls * 1 w..-> „ K } 
1 Th. 4 ret's 5 * w 8118 1 * Þ * 8.4 
' % 
” * 
"4 * * x "2.4. 23 a> 7 1 5 j * 13 
f e 7 7 ; 
21 11 '> 14 of CER DIST 4 TY TOS 
1 s 
: % 7 12 F bi $ 
Pha » % . % * #5 4 
a} * f : . 1 , 
* * * L 4 o 4 * 4 — ” | | 1 4 
{ a ; . f "+ „ a2 
/ 1 4 & s & 5 2 8933 1 oo 
. *. < #D.4 1 4 $ 1 
. 0 
* * m « #\ . ** 4 1 7 
11 . 4 ; 1 
wn LIES vt 
a, Y 7 5 r 
0 - * 
o * 9 2 U 7 9 : by Ke 4 
4114 10% 18 * 19 4 . ; i 
1 by 7 4 #5 q 
' . 1's 4 : 
5 8 * 1 
» ® k * 5 * 
8 C 1 7 8 — 93 my þ . i : * 
* 7 7 ; 4 9 1 5 x 4 r Sys : * . 7 v7” + x ok. Fs : 
A cn 
F 1 . * + F 1 # 
q ; 7 
" . 
5 e 
* [ 


PS 


- 


i 


| 12 con¹b 10 80 on 


£YJ * x 


oi * eee Wie Ins: Gt 


N 18 O4 va / 35 925 9184 10 babaid : dn 228 8 
Mi. 22T 8 H A P. VI. x nnen 
e 720 Pf x UTI Munde T od; 


293. $947 17h Hanes ak teh. etblabys "XL 
4's * Fo 1 jy” 2 10635 Shaidp 
. enn © 7 n £26363 
an-ſlaug Ber. 

CT 

* — Wc xii abe. K r bald N 
8 

Au-AuAudnvzn is defined to be 


Y the killing of another without 
anke in e pretent beat; on a ſudden 


quarrel, upon a provocation ; or in the 
commiſſion of à voluntary and unlswful 
acc, without ue deliberate intention 8 ; 


Sing | miſchief. : 11 ente 


7 * i 


If two 8 oY rogethet,: ai in 
| Fe for the wall, one of them kills the 
other, this is Man-ſlaughter; and 6 i it is, 
if, upon A ſudden occaſion, they had gone 
into the fields and fought, and one had 
killed the other; for all this 1 is 0 | 
tinued act of ny on 22 firſt Rate 


ocgaſion. 


* © 2 


ef FA [27 25 + £6 gust 


a on INE” g * 


* 


"ub EATING HAT. 


Nothing however can be dnfotredifrons 
hence in vindication of duelling: which is a 
bghtiag berween two upon a quarrel ſo 
long precedent, that 'it may be preſumed 
the blood was cooled; and in caſe of 
duelling, not only the principal, who 
actually kills the other but alſo the - 
ſeconds, are guilty of Mu der, whe 5 
they fought or not; and the feconds of the 


rſon killed, it i is ſaid, are e N e 
F of che chebink 5 


they gave their ptintäpe hes SH N 


By the ln "74.08 boch ig Te, 
and Fhallenged are puniſhed with dent add 
_ confiſcation of moyeables z, and the chal- 
| lenger is liable to fuch athitrary puniſh- 


ment ag che ki we) thinks ike a . TJ 1 

"68 DODUSIN 3 3a en boat. 5) 

ihn the Lars of Gonutuce| Fwy . 
among the Sexens,; befgre mentioned, h 

appears that the, lame gdiftinftion Nas: madg 

between Murder and Manſlaughter as pre- 

vella ng; fer We hund, thatcife an was 


kilos, wilfally and. — 
ia the 


S8 ͤ—- 


o | oF 
* * - 
644.5 e N ; 3 = 7 . I. 2% 1 4 2 N 
» % © 9 ' * o 

2 C DERATTO 8 

„ f ” . : » A fy 3 " 
: 
* 


— duitvered w-nhedkin-! 
' ered of the ſlain ; but af, pu his trlalg che 
mic was proved not to ber witful, then he 
n eg Nee ere. pota 0d e 

4 20 Sin ai ge, bloc ea bold offi 
8 olle Ieqionizg 691 view) n gitdtiul 


2d! His 115 * C. T. . 1114 ileuBr 


© | | 12 4 2b 10 
8 of the Valea in Mana ter, 


25 37 + £24 Oy ls 


11155 tel 
N. a of Manſlaughter, e e ecrimin 
| * is to l N * won cir Wy weld 


SECT. 1 


S BON 2 0 Nil. 
ae dee ts "hb 
] | — Lhd 96 , D. flaugbrer. bi * x 1603 


Mir WY Ns | e Mr 
| T is obſervable, that otiginally the burn- 
ing in the hand was not intended as 
part of the Judgment by way of puniſh- 

ment, but only that the criminal might — 
e offence. 8 


: #'s 
Aue 5K N Ds 


1 n a nn ndr have 
eee 


97 ſtatute 


= to 9G in 


9 
1 00 2 ban, j 
Vii 1 315 8 E o. . & 
D. 


| Wong Re to * an caſe 
may be faid in vindication of 1 it, in 
caſe of Manſlaughter, than in moſt other of- 0 
fenecs; 5 becauſe, in caſe of Manſlaughter, 
the offending Party is in being, conſe- 
Nane he e 1 his own. . offence. 


£1 
WW TX ws + es OBEY * e 


» 4 th 1 ä 
1 1 even in this ve Ste the law | per- 


haps might admit of i improvement: an im- 
provement too, which we may borrow from 
the barbarous nations. The old practice of 
making atonement by way of fine and 
compoſition, ſeems to be particularly appli». 
cable to this ſpecies of offence,  ,' 


1 
nns! 


The Killing of e though cre — | 
malice, is an injury done to the Kindred of: 
e 75> the 


42 
* 


363 CONSIDERATIONS n 
"the deceaſed, as well as a Prepucte th t 
ate. Though there may not, philoſophi- 
cally ſpeaking, be any 'immorality in the 
| Uh, as not being done with à deliberate in- 
tention of doing miſchief,- yet the good of 
| ſociety requires that ſuch exceſſes of paſſion 
| ſhould be reſtrained, and that men ſhould 
de emen 
reven e. | 


rr *p : 1 * 
No Funiment, Keats to be more pro 4 


125 adapted to offences of this Find, than 
the Joſs of property. But reaſon and Juſtice 
ſeem to require, ' that th re&-fourths of the 
forfeitutein this caſe ſhouldbe a apphed to the 
uſe of the kindred of the 855 lain, by 
Way c of compoſition, and the remainder to 
the public treaſury ; and n in 
F former times always were divided. | 


© Having faid thus ock ef Murder * 
ce which are properly called 
voluntary homicides, the involuntary bomi- 
-cides, ſuch as/thoſe by chancemedley and 


neceſſity, come next under conſiderati tion. 
a Tre * * e i 


Gs bags: AL a4 $5 £3; a; Lag. : 1 Kt 


1 = 
by Coy 


INI LA We 255. 


* i Dai. 1 5 2606/4 nga oc 
29 l 7 Nit: A nns nal erbt 72 ANT | 
erke 5 . 4 Fu VH. n to 


wr IE | ee a, ben af 
85 s EC T. e e 
ick n es . Rs A a 
. 4110 Wy wan * teu tant 
8615 +; 187 n 16. 5 RIO brit of zuchnst 
7 BMEDLEX, is when a mani 
e doing a lawful e t without intent of 
5 burt to o another, and ſhe death of lame perr 
ſon doth by chance enſue. it BR off err 


: 


N 7 . A 


SL x 4 N. + + 0 7 , * N of 
7 1 SITE Li Una as © 359 171 12 . Tr cd 27 11 


— [7 2262 141 UK Wa +4 G Dori 
CW. 8 E. Er I. + ET 
Of the Fudgment in dene: 


Ji: at, Fr eggs Ne Nett 2182 aickt 


Ferre offence, oat offender has his 
MY ps ofitourſth ono ere to 


a 1 * me 
003-02; ie 80 55 5 wy ana 
1 v 0 


Km 
rw eg 91 4 trial 


5 1 8. 8 vated 77 „ mint 70 
W EN chen, 7 


o 
4 
: 
* 


$1.4 4; PK. 3 1 aol 59 i” n nf; «414 nat! 


„ 


PHE rigour and i 10] iſtics of. the for- 
* friture in this eaſe: is very ohſerxahle, 


a ak ata: is unattended with: the leaſt | 
145 od $645 | | | degree ; 


366 co 84H are. 


| degree of blame in the offending party. 
Where, indeed, there are > any, circumſtances 
of e e it is proper that the offender 
ON e K. 5 A e | 5 bo 
For inſtance, if a workman Rings rubbiſh 
from off a SU She nag 65 all 
perſons to ſtand out of the way; yet if he 
Kills@ perſo ufidernedth, he'6ilghrtbfufſer; 


8 betauſe there was a degree of negligenee 


in not making himſelf certain that there 
was no one within che reach bf danger; and 
it is but juſt that every man ſhould be pu- 
niſhed for the Nin of his . 4 
ae. 
Tai Va SW N 15 ak” «As OJ 
In this caſe therefore, it is reaſhablethat 
heiſhowld: incur a forfeiture : three- fuurth 
of which, however, as in the former in- 
| ſtances, ſhould be appropriated to the 
kindred of the deceaſed, and the remainder 
to the ſtate; for the Aided of t the flain are 
more injured by the loſs of their relation, 
oo the Rate 18 by the loſs of a ſubject, | 
Fc Bnet rot AIFETN 
eaten chancemedleyis attended with 
wy rae « dan in che party * the miſ· 
-; 3. | SOT, 


1 Mt 


"CRIMINAL DA ie : 


chief z as where a man riding a horſe l on 
the ſtrert, and a ſtander · by whips che orie 
bywvhich means he tuns over A child, r 
ather perſon, and kills it prin this caſe, 


there is no careleſſneſs in the rider, ſuck : 
chancemedley ſhould not be puniſhed Wich 


Forfeiture of goöde and chiattel s 
Nen 30: Welding od e2i0qqo 


. Same Might atoutmeni, in ihe naterefof 


a dsadand, would dhe ſuffici ent tb Mew. that 
the; Rate intereſts. itſelf i in; the preſervation. 


the hana: gb OV 97: 03162 Dog 0 yy 
0 W's 19381 ble 10 3: 311 ai To 7 Han 
Li at 2 910183 Þ Halit oi mid. 
mid At 


blyod! 101 8K. 6 1 0 13 1 3 ni I8nimin» 
d blow 0 Alff 5 eld 03 B9lgon 1 


0 d, Hamil i any: 


IIS ing ant 1102 " Fiomicide 
| extant or Jufiifables2s 201-1240 

Wnt tf ada 34100 {ls 2ab3t 
uſable: homicide is:committed£ 


defendendo, where one has no hes olfible 
eas of — et by 


Kiſfitg tie perſbfl Whs reduced Nit to fith 
Neceffity. 22 10 nt 2 oy e J. * 
$140k 1 4 8 ˙ 11 : 


- os 


„AP H VIII. LEG | 


| 12 che primitive law = 8 5 
which men are direcdecb towards fulf̃· preſer- 


vation, is highly unnaturab and abfùrd. 


man of his right of ſelf-defence, and oblige. 


| — a: church or chufah yard, 


or ini vie ti che kinga churts, of juſtiae, ur | 


in any of therking's' palades. on ei goht 


11 Bading ad a Weed 
- But ſuch a0 


nuit 1 lern . 1 1271 a D383}; dd 


No place can be ſo facred as/ipideprives 


him to yield himſelf a tame ſacrifice. Such 


5 paſſive condudt would An fact,” make him 


criminal in the e for, ſhould 
he neglect to — he would be- 
a ane a. 


CI ey. KA 
$5 La 
"> * * 


The law, of on which gift 
profervarion,. is ſo powerful; that it 
ſedes hat other laws; änd an attempt to 
eſtrainꝭĩt dabſurd and ieffitacion. ne 
a h ible Of os { off i WY Wk, 


n cide, is <ither public, 


fel Ges” * & wy IL WR 0 | 


OCMIMTNALCLAW7 309 


dbiſe or goods: as when 1 women Kills 
one Who attempts to raviſh Her, or when 
one kills andther atremptitig 26" Marder 


— —— | 


2551152 tisk 6 5515 ni TUO Att - 


ut if the aſſault! in the houſe Were in 
the daß -ume, not to rob, but to beat 12 
it wocld de anne ebene. 


3 ann 2383 


;otifiable Homicide, the party is to be diſ- 
miſſed without any forfeiture + _ 


ee ee 


en is ine FI FA, AYIA 


—— TIES | — f Rs 17 
557 Fre [FI - * 4 hp a 9 


by 4 


WW; ' ; PIE 
9 "BR FLY AG 7:6 odio . 


«£97 


9 nue, and Fe „ 


| (657 8e Defendendo. l TIA 


* I * "4 


1 # 2 55 ft it 205 1153 Yd Sth rd i 


e it ſeems e abſurd 
and unjuſt; to make a man forfeit his goods 
ud chättele for acting in conformity to the 

3 in 


a wits vil 5 


8 


d CONSIDER ATION Dor | 


5 3 
uch rigour in caſes of ſelf-defence. 
| . Bi N be +37 vt re e N 
Veen 5605 198 $894 ir by within $14 ont. 


2 ö N Ry een 


J. 4d 2 41 ee, ww 25 2 T i 
eb 42. et ith eee beth 


1 ehe paint ce Bay 
of the IT may be committed, 


1. By ſodomy. ne 3. By for- 
eible un eftfiefit of women. 


| | £ _ 4 . By po polngamye 8. By e N. 0 


All theſe dffences Wan excepted) 
are capital; but perhaps in ſome of them 


milder Funiſm mentb might more effectuaſſy 


prevent the ation of ſuch 
_ ofinges,” {4 0s 971-5: n Las of ncaa 


Ki . 2 . : 4. 4.4 25 $4: . n i Yu & * , $44, . 
„ mies ions enten 55858 
1 1 
EDOQE #21 Snot ar 3 Jem, cf uu ts 
- . ” " . 
"ON s an CU eines 03 BILLFIG 12 8 E CT. 


5 | EN d 2: 


— L205 n 


rf aplazho , yg Jo wal. o v 
n Hes SECT: WOO 1 dbtuab | 


33 7 ALLE. . 
- 
. A " 
* - 
| 21 


Mh | 
1.5 71TH reſpect to the bell, which N 
Af. ſuch an uhusturab and am- 
naþle nature, dat it in difficule:ryed won — 
dit ds exiſtenaai:the ſevetity af tha pyrite 
ment alors nt em izaleutated. ti diminid 
the frequendy of the offre; thqugh hy 
the laws of maſt nations, ancient and mo 
dern, it has been capitally puniſhed. 1 1 — —_ 
W 1 4 4 * 4 We ' #45 65 1 R L | | Th 3 1 


"Or He ie of her nations in N, 
Among the Grecians, the putiillmeft r | 
this abomitable vige yas ſometimes difgre- 
hey bn Toke PRC Funes YAH 


rr wn rnb, ON Wan 40 28426 


ua 22 I * wall, 


_ Athotig Cant Ronen, "by . Scatkh | 

£ 225 1 Val $ only Sat 1 

ö it bal Aten Js malle arg cas. 
Wy, \ Hy ef 8925 Fri Tg YL . auamdtico 


2 auf dus it wen panne wit : 


. * 


8 . | yo Þ 


Ry * CONSIDERATIONS o | 


By che law of France neee nm 


1 n eee #140 A BoA er 
F "12814 Ly + "8 

. jk 1 . , 
1 Pf i puniſhable 


8: 1 Lit: x {EP 900 a+ #2 aging 114 16 4 
fi Feen ommon 
of Bariaad this deteſtable ſin-was ei- 

Ben. tally puniſhed: We bead that in the time 

e 

Hament, that the Lanbarut had brought 
3 his ſhameful ſin into the realmio 1 vel bi 
1 12 1 ag min a aνẽůu¹ d bind 
Pd Our ancient authors, lays Lord Coke, 
cbucſude that it merits death, ai * 
ee though! Wren 


LY + {2 $15 5d ard 505 2 5 3 90 om 


bie, hs 70 0 
"An 6 Ai God. be 8 


Nr N n N 
_7 ita ll, Br 2 


corantes _ te. 
1 vi vi confodiantur ; A r. — 


niſhment, the Mirrour — pur k grand 
n Oh, - . nnen W 
wn, 


4 oh 2 4 1 


Wit; cum maſculo non commyſcearis coitu 


= 4 5 : = 
o ö * ſth, 8 A 4 5 * "a * 2 * ; * = : . * 
— T F 7 * 5 bl 2 1 4 * 2 p : 3 7 4 3 
MIWAIL TAW. 374 


bi „„ 


rey celgſtie. ag e een c 
D hos, Hoang pe RE 
In ancient times, me man was hanged 
for this offence, zand the woman was 
drowned, of which we find examples in 
the. reign of Rich. I. And this explains the 
ancient Franghiſes,de Jurgen er faſſa,. of the 
#ullows and the pit, for the hanging! upon 4 
the'one, and drowning i in the other.” | 


*% 43 ; 


Spas + þ-- 


But foe: is; taken Spd Reds re- 
mains; and, at this time, the judgment in 


all eaſes of felony is that the perſon” at- 
tainted ſhall be wn 17 the neck, 
until he or ſhe be dead. 3 
Toh þ 9 8h 3591 443" [4 9 


This crimg inexpreſly 74” in holy. 


femineo, quia abominatio g. Cum omni. 
pecare non coibis, noc maculaberis cum eo. 


Malier non ſaccumbet fanente, nec a 


ee hs Bn, 


- dirs 8 


The act 4b Kn, VII. Bit a bl 

felony, and hath taken wrap te bene af 

clergy from the delinquent./; 4 * 111 of 
1 wy”? Women | 


tree, Id OMe fiealilte; DOT IN 


. coms Aye 0 


Wogen zur within ue — 


they commit this crime with a beaft;-incyr 
the ſame puniſhment; and the word per 
ufd in the ac 0 esctend it tt nem, 
Tuts entenſten tit 88 
Weceſſary, 4 fene tine befdre the maki 
ihn ad u pk} J4dy Had ern potty FR 


3 4 
= een. 145 be . 


55 * my Wy "rv Berg 20911 
Ma * 27 1. 


wot 23 n n quia; who), 208] 


"ext "Its b. n 4541111 alt 3s bus ; cin 
8 . wer _ " Of Ripe D 35 ebe 
| | vs B59 2d” Micr Datirt 


„Wr n begaben e ee wings 
ns pi our tenderneſs for 
we dbakes dehjülrk füt 


dener ja nh mat N toe 
werely nice aüd CON an thi "WWW" | 


is it wre id, ft Ne" fs 
efficacious, and he Sin" ur e 


Fould be ealier prevented. . e 20D 


eus h of: Egge x were pu 
by Forung off amen pine = 
By 


dom eq a 


MN 35s 
. 1 
el Se Wat de ung Ga ased n W 1 
was ſined one hundred drachms; and lyk == 
ſubſe quent law, chis penalty We | 


| V F tore he. 
 pijnithed'capitally by the Roman law ; "bur, 
#tTength, by the Lex Jula, the penalty of = 

donmitting a Rape e wich force was made 


th. * 28 +87; 20 K Wy Ehle 49 4 of 
Wan Kn * web f eren 0 


ia like manner; by the 3 „ 
forcible Rape was puniſhed with death; but -. + 
if a man deflowered a virgin without force, i 
he was to pay her father fifty ſhekels of | 
vet, and to marry her, without having _ 
RI 975 her N Ni 85 —— 


1 - 
% 


24 TIRE” NEALE 10 n 
By the W Scotland, Rape is . | 

able with death, and confiſcation of moves 
ables ; anciently, in this kingdom, R : | 
was felony, and puniſhed with death, efpe- - 
cially if che party raviſhed were'a' ee f 
unleſd ſuch virgin would accept of the ofs 
ſender for ber hulband, in which caſe ti 

d B b4 might 


* ' aid C 


”” 


# 


L 


376 CONSIDERATIONS Fe 
might ſave his life by mare pete, 


if ſhe; demanded. him, for her huſband be- 


x Fore. judgment paſſed, be eſcaped puniſh- 


. 28 27.316 4b He Girl} REIT SN 


But 45" the Stat. We n. 2. her ee — 


is taken away. Afterwards the crime of . 


Rape was conſidered as a great miſdemea- 


nor only, and not ab a felony; but it Was 
nevertheleſs. dreadfully puniſhed, by the 


loſs of eyes and privy members, as we read | 


in a law of William the Norman, Si quis ali- 


guam vi wulle ee ere 


. 5 0,41 34 ty Ae 5 1 oy A: 'þ Sinne 


1309 18 £51544 857 fi 


t By Gb Stat. of We) bm. 3 Edu, I. c 13. 


it was reduced to a treſpaſs, ſubjecting tha 
p offender, to two years impriſonment, and a 


fine at the king's will ; but the Stat. Welw, 
2. e. 34. made it Ra again; and by the 
18h Eliz. it is Fane AAR 


r al 46 *. - £4 An 3 18 £217 — ie) is 


Though this offence is i; 8. 8 kei 


by paus.;nature, and, if tolerated, would he 


ſubverſive of all order and morality; yet it 
ſeems highly impolitie 10 punich it with 
na A death. 


| * ORIMIN AL. 


death. Atrocious as it is, yet it bas ins: 
root in a propenſity natural to man; nl 
the irregular and inordivate gratific 

unruly appetite, to the injury of indiyiduels, 
and the prejudice of ſociety, may+be pro- 
.perly F vithout"defftoying the of- 


a 35 35 5 arb id 1 4 * 
„Tha melt ustutul puniſhment ſeems to be 
mat of compelling the criminal to'marr 

the injured party; and this fhould b. 
acted in all forcible violations' of female 


ebaſtity, and even in alt caſes of ſeduAion 


without force, where the ſeducer ſhall after | 


wadds abandon «99. Jdefers the partmeret bis 
4 . . Ns 297] 51] Yu 
K 1485 41 A ACP FOR 11 3840 5295 


n 


22 


at caſe the cri- 


g 0 is # b * " . x c 
7 : 
* : 7 1 * * 5 1 4 = 5 * = * 1 * * fy „ 
7 7 erer | A £1.14 


8 7 LEASE + 32 4 Fo oy b 


| * 34 * ＋ $5F . 2 $4 *7z> 
veſyprotnd,5 1E in os 210 LO IR e 218750 


1 
* 


bs 


St behüte 5: 2 » nenen te! 1200 


n ETD IS X N * Nie 2 0 
+4. - 1 W 
A r . 
* : _— 
r * us I 
= * 10 — 4 2 


1 hall re = 
4 party ſha refyle 


5 ms CONSIDERATIONS , on 
0 Wii t 86 e 252073741 1 


ban . TREE is 11 » hes . NN 
Idifonatiiner?? E ier ls 
ene! 


490 350 
of 7 xh Yefilement 
205 nN * e 


Ma; of £793 1 


OP. a. IA Knie 
| 9 S 


3. F forcible FER Se, it 
ſervable, that mW Les the 
br En] women of eſtate only, moral 

Principles are made to pied to Political | 
coplideratiogss; and, the; ſecurity of pro- 
| ng 7c —k 


Aw 9510} Tue 
| SCA b. vn 2dg chew 
Wn” OT HE 

afted, — if oy = ſhall take TAP 


825 che takers, Procurers, guru and 5 
receivers "of the woman taken away againdt 
her will, and knowing the ſame, ſhall be 
deemed principal felons; but as to pro- 
curers and acceſſories, they are, before the 
offence committed, to be excluded the 1 
nefit of clergy by 39 Eliz. c. n 
2946 This 


A IA Spy 
Tbis act we find makes the property of 


in reaſon aud mbture; the foible Marriage 


or Deßlament of 2 man any 
eſtate, is; undoubtedly, as criminal 8. che 


forcible Marriage or Defilement of a woman 
e | 


who is heir apparent 


to; the 


i — are fufkicient ae to this Mo- 
lene; But if the law had been made gene- 


ral, their ſecurity would have been included, 


CI” | G . a ; ; 5 6 1 | 
„ ah. SIG ROE b ok 


N 
4 Wit 


and the principles of morality would not 


; you been violated bY. the agen os 


—- $4 &.; 


18 As to choſe who argue, that the immora · 
lity of an act is ndt ſo muck to be on- 


fidered as its had tendenoy, W 5 


. 205 
ird zo n et holy 45 FR 2 


ande sener Wgip s clitd and 
reaſonably ſevere, to pùniſſi theſe ee 


with::Jeath. In caſe of Defilement the 
fame puniſhment might be zafficted as; ig : 
above propoſed with __ to * But 


ith in 


7 


\ 


. CONSIDBRATIONS or 


in euſe of | forcible ' Marriage; if, beſides 


dooming the offender to the penalty of the 
ſme, and confinement to hard labour, it 
might be provided that the eſtate of thè wos 
mum ſo forced ſhould be veſted in a court of 
equity in truſt for Her ſeparate uſe, and het 


— hufband never to intermeddle therewith'; 


ſuch a proviſion would, probably, in moſt 
inſtanees, prevent this crime, as it would 
uke away the tethptation WHich"moves'the 

offenders to the cotmiſhen ef ire 


Die r bitte HAV ES g 
a9 be nbd bed net wth T5 Oe e 


abit nt! 8 E Cr. . 33: dy in 


20:1 bine. Iban 10 49h te, 9713 %% 


od 795 ts 
5 1 J Phlyg any un; 30 — 
ii 941 36/17 u e eee, 
IT H reſpect to Polygamy; it. ia 


of James I. and is tbereby declare felouyd 


but not excluded from the benefit of the 
elergy. This, oöugh at firſt it appears 


| only a political offence, is, in truth, a 


breach en, deer moral virtue in the 


higheſt Matte of gt Seti nt 


004 1904403 Dogtrs dw 6919435 i ved 


1 
* . 7 * 
ai 1 
; + 


R/ MINA d 30 


— — — a | 
mne firſr· hb - müde a wir that no tai! 
ſhould: have move than one Wife!“ ben 
1, Lac be ion binon setisd ns 
b do not bind, however, mat chis ian 
en Xigid]y, obſerved...throughous, 
cecc. Even! in Sparta, where, for ſome 
time, it prevailed moſt ixiftlyy o read Mat 
Mlexandrides had two wives z and, in many 
parts of Greece, upon ſome emergent ocea · 
ſions, as when their men had been deſtroyed 
by war or other calamities, Polygamy was 
tolerated: Of which. 1 9 an inſtance 
at "Athens 1 in "the ti ime of Wes, Who, i * 
is aid, 95 80 a mortal : 4 red againſt. 
the whoſe. f ex, On, account + his. having; 
been, W 7. M ed e "= 
ee e _ Ns Rb 
hee married to 1 3 Myrto: At 5 | 
füme tine: "Though, it mu 3 5 e | 
this Fact is confroverted by Cl ers z an * d,. js 
the _—_ of Plats in 1 5 ticular, 
thibught'to be falſe. It ee 
tnt Socrates kent . 0 Xoiitippe SY 
Alctbrades, © 


RrGtm b 


ave 


mel a. Kind d licenſed' adulter. Bur 
an- heireſs. could not conceive, children h | 
hot(kuſband; the tight adinit the erb : 
der huſbanttu tieareR" relation! 7 - 101/144 


amo, 10k H Sr Ni a 1 eee 


* 


a among the'Creeish/;" doth eta . 
was probably arbitrary, as we do not And! 
| any poſitive penalty ſertled By. as canon 


a vnn 7104 1 19010 10 1 yd 


20 eee 

TUG 7? we A not - 

wert Lich Ay 2085 7 againlt Pol Tk 
"8 1 Eon £ 9706 2 1 
gamy; on contra 1 vg. 
been à cuſtoti among cem x, wives 504 
marry more” ding 6ni ee 3 wi oy 


s F + WE 


ones, he 12805 
to bblige his, fr 


wite Matting 


the ha ür 


r. WI 
hp, the father of en e 


N off ee 


als 


. e N * 


Among be Jews, Polygamy wee en 
rated; and we learn from the ſamed Wẽ¾7ð dl 
— tg ene, 
tere MRI * rubin 


NN 3&6 ie ene N 


"By, the CY of Seotlond, me 
Thich the Scotch with greater pi riety.ca 


5 85 is puniſhed only with Jones : 


2 477 i Ma N ny 


* ” . 
0 * 1 18 I 511 
or To # 34 1 ft 71 Yr iy <1 7 


5 8 FR" 


- Eree ins the fine of matrimony 


ebe hl to bwveinlnd, Kaho 


Ratute becacniade to prohibit it. It is'truey/ 
among our aciceſtors in this kingdom itwas 


formetly no crime. Wie read that our Bro 
72% forefathers had ſometimes twelve wives 

ia common, but the children were reputed 
to belong to him who! firſt treſpaſed on the 
made virginity: and we are told thut 
Theomantiue, an ancient Briti/h king being 
| enfured//by perlinment for leaving His 
Sootiſh queen, and marrying the daughtet 
of Claudius: Cæſur, anfwered; That he did 
* n it was unlawful for him to have 


«CRIMINALS 3b; 


<4 


— — — — 


> es: of its BEN inflitution, is 18 an. © 
| "og "of. the moſt ſolemn tatüfc, = 


” at the altar, cannot be violated by any wh 
have a due ſenſe of religion and morality. 


1. cose ITY 


wre e. —— yer Brilin= | 
num Hütte iu atten" pied uf ei 
Se ae ed ate 
„ e ee PIER 


AIR Sar TEL abt be 


gals e ny be 1187 \ he 


**K 


facred pledge of mutual conſtancy, 8550 


t is therefore bighly juſt, chat the law 
ſhould puniſſi ſuch violation; but it muſt be 
confeſt, that ſhere is great difficulty in 


pointing out the moſt effectual means of 
_ anſwering: the purpoſ 
aught . to have in contemplatian N 

l reſpect. S r end: Rr e 40 * 


"which the law 


Maes wo ebe wt rn nomad 1 


Ie the offending party be the huſbandt 


not ſeem juſt and expedient that a great 


part of it ſhould be allotted; to the ſeparate 
uſe of the innocent wife; 0 or, in. caſe he de- 


rives that property from his marriage, [that 


it be „ 2 r 2077 
21041 


9 


AAA e 
. Gf * - A 5 rs” 2 4 Hd * 


5 
— 


"ie vile the offe oder, mn gt 


r ch the Law veſts 11 

nd, ate dae de gle 
; 2 rifonment, 3 
allo water für pros on, © 4 tha a he = 
ati and indilled her to > Ar 


”= en 
5 for tho bench t 


44 #1 94 


ot, 


95118197 Vit KML Ut it 


7 R | : 


Y Irn "by: 8. A N ai bab + VT 

If! web vnde een Y 27} 6 nn 
enn Die + , Abe. 
Null: 28 Ames, NY DRUID Tür tag A 
TH regard to Mayhew; if 
der, the Law does not th 
to be tod ſevere t For in the | 
mabes it capital there is #-Jut and prudent 
provito, chat there ſhalt be ne corruption? 
rod, dfb of dower) or of kinds, goods, 
un of the offender.. 


- : e 
n 6 


Te Sete reſpeckiag Mayham' . ; 
Hen, IV. chap.” 5. Before the making © 
Ce this 


emi for a fin 9 de Bet. dau 


4 
: 


o * 


| muſt be voluntary and of ſet purpoſe, 


386 CONSIDERATIONS, on 


this, act, ſays lord Cate, when. Fa, — 


had been beaten, wounded, maimed 
robbed, Oc. the miſdoers, to the er end Thar, 


the party aggrieved might not de a to, 
accuſe them, did. cut out their tongues, or 


| put out, their eyes, on c * | # 5 


fame was no felony. . 4 


5 8 N 7 A . 1 F rg N 


-T o prove malice in this crime, the ck 


though done on a ſudden occaſion ; 1 and | 


_ 9 1 810 un —_—_— i: wa 


Pg RS 

We mo in” a Fragile, ade the ag off 

a man's privy members was felony by the 
Common Law: For he ſaith, Quid dicitur 

fi quis alterius virilia abſciderit, et illum 

caꝝſa, vel convitii caſtraverit? 


a fore os, valens fecerit vel invitus, 


et ſequitur pena + aliquande capitalis, ali- 
quando perpetuum exilium, cum amni 
bonorum ademptipne. Hleta faith, Siu 
caftrata fuerit, talit Projmiabeniato>poterit 
an ee 


. 12 5715 * e ee 


Wich this, ; account, old Juſtice. 8 ena, 


in The Jf lirror, e 4 * p the Law 
ane, i hel 


9 


oh tinge 1 * 5 * 


held to be at this day; and in the appeal 
and indictment of Mayhem, it is ſaid, felo- 


mc? mayhemavit. Cutting off ears is no 


felony, as appears by the Statute 37 Hen. 
VIII. vide-''Stannd/7. pl:\\coron\'\-cap. 27. 

The offender ſhall have _ Toy of his 
clergy, 3 liſt. ch. 13. NAM 


1 Aae: 8 nee e pin es, 


* 2 : 5 * S — 84 ; 
hots. Freren men . 


Aenne 
dec ee of the Subje nnn 0 H 


nay! © a 7. . ene e 533 - was K cia 1 30 


255 


Bri (ht Emi! and U 8 
of the ſubject may be committed, 4 
' Simple” Larceny.” 2. Ni t Larceny. © 


Py racy. i f 

1 en re N . tin 
ee 24 kw od 59999 +58 85 3 
nne 1% bTihui of 5% . bg 


3 4 F 5 


— * n MD q ler e "D469 


8 N * 


1 ee 28 of > ? Fe 
3604 Nam N ut bart F 
932 £4 - 5 


42 eye... . i ts TER a 
MASS 204 $334 {337% * e Nie 950! 
n 8 1 > 2 * * a : 4 
a ee eee e vob Aim dame 
| . 


een N N 4 3.51 of Top 8 E Cru 
1 = 4 a 's « 


KEW 
rn Aer 
4 Pre $4 


MM 4 Drin 


ara of-the: oats Ts 


„KK „„ 
- 


EY CONSID BRATIQNS = 


Og agg abet i ban ; und i 007 titer 


l. 5 int zin reer 705 IA dt 1 
tri 41.49 8 EG R Wee e Elter 


Tu e ae ob: toons oy [+ os? 


& IX] en Lab., 7 10 


* o 7 
8 1er 1 os. k 
sic 10 © > a 2 199511 1 a 24.1 


x. FIMPLE eta is of two forts. 
1. Grand ' Larkeny. 2. Petit Lars 


* 923 i" 4 


OR rte fe "gar el 
Bes. Grand Larceny is a felonious and 
frandutent taking and carrying . by. 
r 
of another, abars; the value of _— 
ne 


ee 15 7 mw mY Y Fe * * 9 
* | un Nele THR 

5 CPA: lang Tae. the goods 
ſtolen do not exceed the value of twelve- 
JeNCE. If one is indicted for ſtealing of 

goods of che value of forty ſhillings, and 
the jury find ſpecially, as they may, that 
the value is but ten- pence, it is but Petit 
Larceny, puniſhable- with forfeiture of \ 
* and chartels, ee whip- 
a7 | ping, 


W . AM», g 2 FE 
18 % -7- Cl - 
* * — - &..5 W 8 
© : 


ping, or other corporal puniſhmerit. Petit 
Lareeny is felony, though not capital, and 
agrees with Grand Larceny in every thing 
but the value of the goods ſtolen, Which 
ee =_ 93 of nn 


* 


„ we find; that by the Eger vor 
Law, the ſtealing of the leaſt trifle, above 
twelve- pence, ſubjects the offender to loſs 
of life; which ſeems repugnant to common 
— Nr 
in the time of — nee 
equivalent ti more than three pounds now; 
and yet a theft, above the value of twelve 
pence, is ſtill liable to the fame puniſhment; 
that while all things have riſen in their 
value and grown dearer, nem _ mo 
Ma arr gras e e * We 4 PN | 


FXC3p CULTS FS 3 FA 434 16 LENSES 


From hence that wart Kate fins 
cccaſſon to with; that the ancient tender- 

neſs” for Hfe hs" gait reſtored in the 
words of the motto. um certe off ut 
— mou hn Yuri & ut 


C % ©. _ , Jay 


5. e. CONSIDERATIONS: n 


«divine imqg init vebiculum, quod ſuperiorcs 


pridem ætatet ob graviſſmma crimina nequa- | 
. quam tollerent levioribus hodie ex delittis 
at yer Rs 1191 oe tile: a6 


b 1 er n $7 z2 4 PX . 
of ln k «3 gd Bc; f Ln > ill * 7 95 0 1 . 5 ne 
5 the dferent Pniſimen of m. 
* 


by, 49 647 


1 e — way well 0 
pan ego the crime of Theft was not 
capital. Among the Egyptian, there was 
a remarkable Law, or rather cuſtom, which 
had the ſanction of Law, with regard to 
robbers and ſharpers. Whoever entered 
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bas recorded a very ſingular one, which 
vas the bleeding the delinquent: He 
imagines that in ancient times, this was 
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ſoldiers, rather as., a medicinal remedy, 
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